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je many interesting decisions which have, re- 


cently, occurred upon the Law of Costs, and the 
obvious importance of an intimate knopledge of 


that subject, preclude the necessity of offering any 


apology to the Profession, for pi he CE it the 
n beet. 6 


«In been the n of. the. that to form a 
complete Collection of all the Cases, whether ancient 
or modern, dispersed in the works of our various 
reporters, which relate to this branch of the law; 


these Cases he has endeayoured to arrange and , 


exhibit, under such heads, and in such order, as, in 
his opinion, were best calculated to facilitate the 


researches of the Lawyer, and to ſay instruc- 


tion to the Student, 


In ah he 3 ER of a courts, he has 
almost invariably adopted the language of the 
reporters themselves; and has, like wise, where he 
conceived it would at all elucidate the question, 


inserted a short abstract of che most material parts 
of the arguments urged by the counsel at the bar. 


On this account, he may, perhaps, in the opinion 
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of ome, have oubjected himself to the 1 imputation 


of useless prolixity. But he apprehended that this 
mode of illustrating the subject was essentially ne- 


cessary to the attainment of his grand object 


general utility. For the use of those gentlemen 


who move in the higher ranks of the profession, 
and must, therefore, unavoidably possess a com- 


prehensiye library, a more concise statement of the 


authorities, might probably have been amply suf. 
ficient: but to that part of the profession upon 


whom neither situation nor duty has imposed the 


necessity of consulting, nor, consequently, of pos- 
sessing many legal authors, a faithful trangeript of 
the arguments and opinions of the judges and 
courts, and, in some instances, of what was offered 
at the bar, may be not only acceptable, but neces- 
sary; being, perhaps, the only mean by which a 
treatise upon a detached head of the law, can be to 
them of any real advantage. And this method, 

it is presumed, may not prove altogether useless 
even to the barristef, by exhibiting; in one point 
of view, what otherwise could only be obtained by 


consulting a number of different, and often videly 
SCULNETELY wmhoricies. 1 „ ere 
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CHAP. I. 


Of a Plaintiff's Right to Coats „ 
CHAP. II. n var: 


Of a Defendant's Right to ce ak . 
| CHAP. 111. 


Of Costs, in Actions prosecuted, or es. | 


ed, in particular Nees, or e 


CHAP: Iv. 


Of Costs, in particular Actions, _ Pro- 
e — 


CHAN. v. 
Of Costs, upon Amendments; Repleaders ; 
bringing Money into Court; and upon a 
Verdict or A as to Part only, for 
the Plaintiff 85 | 


CHAP, VI. 


Of Costs, where a new Trial is granted; for 


not proceeding to Trial, —or to execute \ 
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Writ of Inquiry, —in due Time, or pur- 


Suant to Notice; where a Cause is referred 


to Arbitration, or goes Lg without being 


tried "ow 3 


| ona, 
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"CHAP. VIII. 
Of staying Proceedings in a Suit, — till Se- 


curity given for the Costs till the Costs 
C a former Action for the same Cause are 
Paid; — and of deducting the Costs of one 
Action from those of another = 
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treble Costs — - 
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SECT. I. 


Of a FINS 's Right to Costs under the Statute * Glou- X 
| cexter, 6. Edw. 1. c. 1. 


SECT. II. 185 „ 


Where there sball be no more Costs than Damages, when 8 

. the latter are found under Forty Sbilling s. 

* * 1. In Personal Actions under the 43 Eliz,c. 6. 8. 242. 
2. In Actions of Slander. wart bay et inet -".-, 10 


SECT. III. 1 


Where 8 shall be full Costs, although the Hi reco- . 
vered are under Forty Shillings, and where not. 
1. In Actions of Assault and Battery. . | _ 
2. In Actions of Trespass, under the 22 & 23 Car.. c e. 9. 
3. In Actions for Trespasses committed by . 
| Tradesmen, &c. in Hunting, Ge. 
. eee Lenne. 


+ 
. 1 142 * A 
oncT. Iv. en 
Of Coats, A ee in axy Actions. av 6: Me 
* in Replevin, bas leave to plead several Matters. 
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CHAP. I. 


Of a Plaintiffs Right to Costs. 
SECT. i. 


of a Plaintiff's Rig ht to Costs under the Statute of Glouces- 
: ter, 6 Edw. 1. c. 1. 


+ 2 Inst. 288. Brroxs the statute of Gloucester, no person was entitled 


to recover any costs of suit either in plea real, personal, or 


Ci. K. c. P. mixed: but, by the common law, if the plaintiff failed in his 


2225 399- action, he was amerced pro falso clamore ; if he sncceeded, - 
en. the defendant was in misericordid for his unjust detention of 
the plaintiff's right, but was not liable to the payment of any 
costs of __ at least aide that title. 


laat. cg. rs n decks: n e e to 8 


— 


aq with only one exception as to defendants, © The vtatute of 
Marlberge, 52 Hen. 3. c. 6. in one instance, entitled a de- 
fendant to costs of suit. Previous to that Statute, a practice 

of enfeoffing their eldest sons and heirs, being within age, 

of their heritage, was very common among the tenants by 
knight's -service. This device was adopted with a view to 
defraud the lord of the fee of his wardship; for, sine, dy 

the common law, the heir could not be in ward, unless he 


of A PLAINTIFF'S RIGHT, &c. RY 
were in by descent, if, after making a feoffment as abo - | 
mentioned, the tenant had. died, his son, the feoffee, being 

till within age, the latter could not have been in ward, he- 
cause be would not have been in by descent, but under the 
| feoffment, To defeat such. fraudulent feolfments; a writ of 
right of ward was given to the lord by the lastmentioned sta- 
tute; which, at the same time, further provided, thats if + 
Any such feoffee should be impleaded, and the feoffment | oy 
Should he found to have been made bond fide, in such case, 

he chould have his damages awarded, and his costs also. 
However, since the abolition of the ancient tenures by the . 
12 Car. 2. c. 24+ this part of the statute of Marlberge is | 
become obsolete. RE. 21 


Zur although costs were never giyen at common law, eo 3 Bl. Com. 399. 
nomine, yet in reality they were always considered and in- 
eluded in the quantum of damages, in such actions where da- 
mages were given; and even now, costs for the plaintiff are 
always entered on the roll as increase of damages by de 
Court; the form of which entry may, possibly, haye origi- 
nated from the abovementioned practice. But as the jury 
must frequently have been very inadequate judges of the 
amount of the costs incurred by a plaintiff in his cult, the = Fi 
allowance for such costs, in their assessment of damages, must, "" 
eee eee &-- 


Wesen itlowidbe Lani ChihSenaGrunearladipbile — 1 H. C. P. 
tory of the Court of Common Pleas, that the Justices in Eyre 
were wont at their iters, before the statute of Gloweesfer, to 
iy” . 


O „ En no, OO OS — 
** * — 1 - + 


OF A PLAINTIFF'S | 
duet thid eum e the planes, where he had dne ata. 


reasonable sum, exclusive of, and unblended with the da- 
mages which he had recovered; and that this custom con- 


Aͤxued until that part of our judicial polity, relative to the 


ancient iters, was superseded by the introduction of the mo- 

dern justices of assize and nisi prius. At which time it is 

said to have become necessary that the costs hould be taxed 
Ed enen above, ee eee _ their circuits. 


A 


0 as this allowance of as; whether made by the 


judges at their iters, or by the court above, was a matter 
merely ex gratid, the legislature considered it to be more con- 
genial to the nature of the law of England, that a plaintiff's 


right to costs should be established upon the basis of a posi- 


tive act of parliament, than that it should Si beh. the 
Gen a, Fe r wege | 


I is therefore ded y the statute of 8 


Edw. 1. c. 1. that, * the demandant shall recover damages 
-« in an assize of novel disseisin, in a writ of entry upon no- 


vel disseisin, and in writs of 'mortdauncestor, coxinage, 


2 Inst. 288. 


C aiel, and bexaiel and further, that the demandant may 


« recover against the tenant the costs of his writ purchased, 


together with the damages abovesaid. And this act shall 
* hold place in all cases where the party is to recover da- 
* mages. And every person from henceforth shall be com- 


« pelled to render damages, where the land is recovered 


da eee „ eg rege or his own act.“ 


Wt * 
n 9 — 


| | Tux ute nl makes mention of th cos of the writ, 


-RIGHT. 70 COSTS. | 5 
A eee, 
the legal costs of a cuit; however, the plaintiff is not to be ; 
allowed, in his costs, mn 
n . ttb 360 

e e eee eee eee 
e ver ney eee eee ee , ] 
of the first writ and the proceedings thereon ; W 
TOO een 

Tuvs where two o being an assize, A he: at. by Yearb. 9 Ed. . 
which the writ abates, and the other brings a new writ by br Ti. Cu 
Journeis accounts, and recovers, he shall have the costs of V's Pp 
the first suit. n oxhg- 
Ax almost infinite number of cases have been agitated up- 
on the statute of Gloucester, wherein the only question ap- 
pears to have been, whether the words e that the party shall 
, recover costs in all cases, where he is to recover damages,” 
extend to give a plaintiff costs in a case, wherein damages 
have been crea ted and newly given by a statute subsequent 
to that of Gloucester; or are restrained in their operation to 
those cases alone wherein damages were recoverable either 
before, or by that statute ? The authorities are contradictory 
upon this point; the more ancient ones have been determined | 
upon the latter, but, in a recent and solemn resolution, the - % 
Court of King's Bench appear to have adopted the former A 
more liberal and equitable, rule of construetion. I shall pro- 

.ceed- to state the cases wherein the question has been do- 


6 N OF A PLAINTIFF'S 

10 Co. 116. a. It is clearly settled TP * * 6 
2 Inst. 289. that, where a statu g ee 
March 29. 61. that of Gloucester, increases the damages in a case, where 


1 Vent. 22. 


Fog Abr. zome damages were recoverable at the common law, in an 

increased damages thereby given, and his costs of suit; and 

- that, though no express mention be made of costs in the sta- 

tute on which the action is grounded. Because, since we 

plaintiff would have at common law recovered some damages, 

in that species of action, he is entitled to costs under the 
Statute of Gloucester. : 

Pires | Bev its laid down in the books cited in the margin, that, 

Call Abe. where damages are newly given by a statute, subsequent to 

To 4 a 9 the statute of Gloucester, where no damages were formerly 

per . J recoverable, the plaintiff, upon such statute, shall only re- 

OTE wm cover the damages thereby given, and no costs, unless costs 

are expressly superadded by such new statute. Because, it 

is said, this is an act of creation; which creates and gives a 

compensation to the plaintiff, in a case wherein the common 

law afforded none before; and not attaching costs to a reco- 

very thereon, none can be given, since the statute of Glou- 

cester only operates to give costs in those actions where a 

plaintiff recovered damages at the common law, and in the 


cases specified in that starute. =, 
F 3 +. Eli. * I conformity with the above distinction, it hath been 


Dyer, b. 
|Ro.Abr 516. holden that the plaintiff cannot have costs in an action upon 


Stat. 1. & 2. P. & M. c. 12. to recover treble damages for 
driving a distress out of the hundred, because no zuch action. 
15 before that statute, which does not annex costs to a recovery. 


2 l Mod. action on such statute, the plaintiff shall recover both the 


5 : 
RIGHT TO COSTS, , of 

Br the 5tatute of Westminster 2. 13 Edw. 1; c. 5. 8. 3. Leas. 3 K. * 
damages are given to the plaintiff in writs of guare impedit, 1d. b. 36 Go | 
and darreiu presentment in two eades therein specified; but ded; * 
28, prior to this statute, no damages were recoverable in those . 
instances, and as the statute dees not mention Du. a costs 2 

are recoverable r INS et DT 

* 8 

4b i be en eee e at Jeak.-Cont. 


the common law, and that the reason why they are not still! 358 . 


80 in the cases where damages are given by the statute of 
Westminster the second, is, the great amount of those da- 
mages. But both this law and reasoning seem incorrect ; it 
has been shewn that, at the common law, a plaintiff reco- 
vered costs in no one instance; and, as ® x0 damages could A 209. 
be recovered in a quare impedit before the statute of West- Co. 51. 2. 


5 Co. 59. . 
minster 2, uo costs could be recovered in any such case un- 1 Inst 17. b. 


b. 
der the statute of Gloucester; and, on the other hand, if qi, 


some damages might have been obtained in a quare impedit 
before the statute of Westm. 2, that act would have been 
accumulative, increasing the damages where some were be- 
fore recoverable; and then, however large -or exorbitant 


„ ˙¹ io: deny chat conr-wortchave 64 
. pee . | 


dal n (a); * an action * the statute By 1 H. 


of attaint (c) ; it was holden that ee, attend a 1 - 


. recovery, because, in none of these cases, were any damages eee 
recoverable antecedent to, or by the statute of Glouces- 2 C 1 
ter : N 


5 H. 


6. 66. b. 
Lee and damages, but no costs, because against such tenants, no 


813. 


H. 4. 7. a. 
b. cont. 


Vide etiam 
miaages, without mentioning costs. Yong 


Ibid. ubi sup. 
Yearb. 27 H.6. 


10 Co. 116. b. 


10. b. ace. 


OF A PLAINTIFF'S 


$0 if an -nction of waste be brought against a tenant for 
| life, or years; the plaintiff ban recover the place wasted, 


action of waste could be maintained at common law, it being 
first given by the statute of Gloucester, c. 5. en da- 


* 
e ee brought against a guardian or 


tenant in dower, there the plaintiff shall not only have da- 


mages upon the statute of Gloucester, c. 5, but likewise his 
costs; because against the lastmentioned tenants an action, 
or at least a writ of prohibition of waste, in which damages 
might have been recovered, lay at the common law; conse- 
quently, in such cases a plaintiff has a title to costs, if he re. 
cover, under the statute of f Gloucester, c. 1. 


So in an action on the statute of 2 Hen, 4. c. 11. by a per- 
son for having been wrongfully impleaded in the Court of 
Admiralty, for a thing done upon land; and also in a writ of 
ravichment of ward, both damages and costs may be reco- 
vered, because damages might have been recovered in those 
respective cases antecedent to the statute of Gloucester, c. 1. 


Tas distinction taken, with respect to a plaintiff's right to 
costs, in the books above cited, between cases where damages 


are originally given by a statute subsequent to that of 


Gloucester, and those where damages might have been 
recovered at the common law, previous to that act (or, 


as they are commonly denominated, between acts of creation, 
and acts of addition), was recognized, as law, by three | 


SS <> r 


wh 


RIGHT 10 core. 6 89 


cede e of Common Pleas, sss lt 

upon the riot act; but in that case, Lord Chief Justice 
WII Ls was of a different opinion, and thought that the words 
of the statute of Gloucester furnished no ground for the dis- 
tinction. And it is ke wise observable, that Lord Cox x him- 
celf, in his Second Institute, when commenting upon the words. 
| « in all cases,“ (the expression made use of in that act) lays  - 
down a rule inconsistent with that mentioned in his own re. ken. wy 
port of Pilfold's case ʒ for says he.: this cjause'doth extend 3 85 ot 2 
to give costs, where damages are given, to any demandant e e 
« or plaintiff, in any action by . made Sd" a 
c«c parliament.” | 8 


* 
1 ' 


Tus case in the Common Pleas, above alluded to, was an Witham v. Hill 
action founded on the 1 G. 1. stat. 2. c. 5. b. to recover f gn Gn: 
damages against the inhabitants of the Hundred, for the de. 8.0. Bumes, 


molition of the plaintiff's houses, barns, &c. by rioters; in Ratcliffe v. E- 
which he obtained a verdict, with damages, according to the 1d. 1. C. 3. K. 
statute. As costs are hot annexed to a recovery, by the sta- f. f. r dt 
tute, the question before the court was, whether the plain- | 

tiff should have costs taxed de incremento by the prothono- 


tary? 


WIFY 


Tz case was twice argued at the bar, and, after time taken 
to consider, the Court delivered e ee that 
E eee en eee. 

Lond Chief Justice WII I „ rbe plaintiff is entitled to 
costs, st, by the statute of Gloucester, 6 Edw. 1. c. 1. 


whereby it is provided, that the demandant may recover 


N 


——Uy— — — — A) 395 
.* 
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Said that his 


. ruledconform- damna, mise, et custagia are all added together, the entries 


+ _ 8uch case had 
ever before 


> 


against the tenant the costs of his writ purchased, together 
with his damages, . and this act shall hold place in all cases 
«© where the party is to recover damages:” in all cases are 
very general words, and in my opinion extend to all actions 
„ Inthenoteof at common law, and to all actions upon any former or “ latter 


this case in 


Barnes, itis Statutes, where damages are to be recovered. 


lordship 3 | 
cited a case o | | 1 5 
Wildon v. Raw- 2dly. TRE word damages in this Statute, 1 G. 1. c. 5. 
ton, determined { 


in B. R. T. 21 means costs of suit, as well as damages found by the jury; 


r and this construction agrees with all the entries; for when 


ably to this 


Aire Jets, all conclude thus, „ Que guidem damna in toto se attin- 


nid that no t aynt” to so much. 
8 3dly. Tan n of the statute was to reimburse the party 
: injured, and to give him an adequate satisfaction for the da- 70 
mages he hath sustained; but unless we were to adjudge hin * 
his costs of suit, he would not be reimbursed, as the” . 4 
intended he should be. 255 5 


= ui Tur I 6. 1. c. 5. as to this matter, is planned upon 
the statute 27 Eliz. c. 13. of bue and cry, and expressly di. 
rects the damages in the present case to be levied in the same 
manner, as is provided by the statute of Elizabeth, for-reim- 
bursing apy party robbed ; and although costs are not men- 
tioned in the statute of Elizabeth, yet costs are always allowed 
in actions upon that statute. Pinkney v. Inhabitants of Fa 
Hundred, 2 Saund. 379. also another case in B. R. 21 G. 2. 
® copy of which record was now shewn in court, are in 


333 F3i:':_ 


point. 


RIGHT TO COSTS. . IT 

at oe 116. 
MY 7 do not over-rule it, but I think this case very different | | 

from it ; here the plaintiff might have had an action against 

the particular persons who actually pulled down his houses 

and barns, and have recovered his damages and costs against 

them, at the common law, if they might have been known 

and found; and certainly the statute intended to. give the 
party injured the same remedy against the Hundred, as he - 
; might have had against the trespassers themselves, if they 
n could have been found and come at, which materially distin- 
5 guisbes this from Pilfo/d's ease. 


Clive, Justice. I think the rule in Pilfold's case is good 4 
law, which says, „that in all cases where a man either be- 
fore, or by the statute of Gloucester, 6 Edw. 1. should 
*« not recover damages, if after the said statute another sta- 

«« tute, in a new case, give damages, there the plaintiff, [un- 
less dosts are expressly given by such latter statute] shall 
not recover costs: this I hold to be good law. 


„ 


pon Bur what is the present case? The 1 G. 1. which we are 
di now considering, does not create damages in a new case, for 
ame at common law, the particular trespassers would, in a case 
im- like the present, have been responsible for the damages; the 
en- Statute has done nothing more than change the object against 
wed whom. they are to be recovered. And therefore I am of the 
dame opinion, what the plaintiff must have his Corts. 


Baruvxsr, Fusticr. I am of the same opinion. It was 
dbjected for the defendants, that all the cases and precedents 
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for costs in bue and cry have passed sub silentio, but that is 
hardly possible; the same observation will equally hold here- 
after in this case, for it will never appear upon the record 
that the question has been debated. The statute of bue and 
cry did not, in my opinion, create damages, but only gave 
the party robbed a different remedy from what he had before; 
for the party robbed, before those statutes, might have had 
an action against the Hundred for not keeping watch and 
"Ward; 1 | \ 9 40 


Tax: Statute 27 Eliz. c. 13. says, the inhabitants of the 
country shall be answerable for the robberies hm; and the 
. damages. This word damages here means costs, and the 
1 G. 1. being planned upon it, I am clear that the plaintiff 
must have his costs. I think Pilfold's case very good lay, 

and am desirous it should not be shaken. paſs 


Noz, e the same 8 the 1 G. 1. c. 
5. is only auxiliary to the party, and not newly creating 
damages where there were none before. The prothonotary 
was ordered to tax the plaintiff his costs. 


© Taz statute of 1 G. 1. c. 5. most certainly does not give 
damages in a new case; for, if it had never passed into u lay, 

the trespassers would have been compellable to indemnify the 

party injured; the object and principle of the act was nothing 

more than to suppress the riots and tumults at that time pre- 
valent in the kingdom, by transferring the damages, occasioned 

by the trespass, from the rioters to the Hundred; the offence 

5 was thereby made felony, but the party injured was meant 
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27 RIGHT TO COSTS, * | 13 
S che same state as before the plaintiff there- 2 
fore, in an action upon that statute, has an indisputable | 
title to costs under the most rigid construction of the status 
of Gloucester. That being the case, although the judges in 
Witham v. Hill, incidentally went into this matter, the a 
question, whether the words of the statuts of Gloucester are | 
Sufficiently comprehensive to include cases where damages 
have been newly given by a subsequent statute, was not im- 
mediately and ex- directo before the Court. However, the 
construction of that — c—— eee 5 
e eps I fe e . 
1 


7 +0 halle 4 apinet the Gre» 
Hundred, on 9 Geo. 1. c. 22. 8. 7. to recover damages for of Theale. 


the malicious setting on fire a barn and outhouse, the plain- a Burr 174g. 
tiff was nonsuited. The master, on an application to him g' G6. 
by the defendants to tax the costs of the nonsuit, having a Þ* i» there aid 


doubt whether they were entitled to them, a motion ven ner ee 
made for the direction of the Court to the master, in this 3 N 


ng 
ary particular. | BNP, — 


1 


| On behalf of the defendants, the ee ms rw nt 
* was urged and relied oo, the words are * that if any pnsn grit pan 
An wherein the d 
«« plaintiff might have costs, in case judgment should be 
« given for him, the defendant shall have judgment to re- 
« cover costs against the plaintiff, if he be xonswited, or a 
« verdict pass against him.” And as in this case the. plain- \ 
tiff, if he had prevailed, FFF 
W nnn 
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be entitled to costs, the defendant is so, reciprocally. Here 
he plaintiff, the party grieved, mould have been entitled, 
therefore, , eee See ern r f And 
7 accordingly they directed the master to taæ the costs. 


Prana s the above case, independent of, and unsupported 
by any other resolution on the same point, would not be en- 
titled to much regard, since its authority was considerably 

mmuaken by what was thrown out by Mr. Justice As rox, in 
Cowp. 36. Wilkinson v. Allott, M. 16 G. 3. B. R. where he took oc- 
gKesion to observe, speaking of the case of Greetham v. the 
Hundred of Tbeale, that · he would not have that case con- 
tidered as a precedent, because the Court afterwards found 
upon which they determined it. The mistake upon which 

« the Court proceeded was, that the plaintiff being the par 

n grieved, would have been entitled to costs if he recovered; 

and therefore, having failed, ought to pay costs to the de- 

« fendant. But the fact was otherwise, for, as previous to 

« the 9 G. 1. c. 22. no damages were recoverable for what 

« is there made the subject of an action against the Hundred, 

« the plaintiff could not have had costs if he had succeedel 

* in his action upon that statute, it being a statute ubs. 

« quent to that of Gloucester, which only gives costs when 

< damages were before recoverable; and consequently the 

ar neh e Ae eee ee 


n * 


F Merv ths principle adopted by the Court in the cas 


# 
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r Greetbam v. the Hundred of Theile, be e ee "Ws * 
d confirmed in a very late decision ; where, in an action Jacksony. the* 
nhabitants of 
grounded upon the statute of 9 G. 1. c. 22. for setting fire Calesworth. 
> the plaintiff's house, damages having been recovered to 3 —_ Eff 21+ 
he amount of 1911. the ale remaining dipute was concern- | 55 | 


ng the PE ION to costs. 


Avr: had been obtained, calling upon the defendants | 
o Shew cause why these costs should not be taxed; and on a 
hewing cause, the matter was fully gone into and debated 

dy the defendants* counsel; who contended, first, that no 

osts were due under this act. And, secondly, that, if the 

ourt should be of opinion that any costs were due, the act 

f parliament having limited the sum to be recovered against 

he Hundred to two hundred pounds; and the damages here 

ing one hundred and ninety one pounds, such costs and 
amages, taken together, should not exceed two RED 
TIT! | 


FRAGGLE on 


WrrTrourT hearing any argument for the plaintiff, 
ILLES, Justice, said, This point, on looking into the 
boks, appears to have been determined. Pilfold's case i: 
e only one which bears the other way, which Lord Chief \ 
ust ier WiLLEes seemed strongly inclined to over-rule in the 
ase in Wilson. It has been the constant usage to give costs 2- Wils. 92. 

ante 9. 
. nee e abe 1-4 And wherever : 5 
1ages are given, costs ought th follow Of oouree: 


} #® 0 4 


« * 

Borrrx, Fustice Mh Corn; in his Second Institute, 27 5 f 
ys down a rule different from that in Pilfolq's case. Ana 

doubt whether such an action againtt the Hundred us thut 


ae c 


0 Tas Cates in tn ler eee namely, 4 54 
to the plaintiff's house, amounted to arson at the common 


action upon that statute for such an offence (as perhaps, for 
_ Satisfaction in damages might have been recovered agains 
together with the damages recovered, should exceed the 
amount of the sum, beyond which the Hundred (by 9 G. 1. 


. £.,22, 8. 7.) is not made liable in damages, the Court hare 
decided, that the statute of Gloucester, c. 1. extends to gin 


| created by a subsequent one, and which subsequent 'statute 


Inhabitants of Calesworth, and as is expressly laid dom 
dy Lord Kenyon, in the case of Russell v. the Men 


® The statute 
of Winton, 1g 
| 3 1. stat. a. 


Via. Rus:ell v. 
the Men of De- 


von, aT. R. 672. 


* 
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mentioned by Mr. ma BaTHURST, has ever been 


# 


law, and, therefore, the civil remedy being merged in the 
felony, he could not have recovered any damages before 
the passing of the statute 9 G. 1. c. 22. which gives him an 
action against the Hundred. Hence in deciding that the 
plaintiff is entitled to costs, on a recovery of damages, in an 


$0me of the offences enumerated and made felony by that act, 


the particular offenders, at the common law), although they, 


costs to the party injured, in an action where no damage 
were recoverable before, or by that statute, but have been 


gives damages, without mentioning costs. And, if it be 
true, as the Court seemed inclined to think in'Fackson v. the 


Devon, that no action would have lain against the Huuc 

for not keeping watch and ward before the “ statute, ti 
not being a corporation, the determinations, giving cost 
plaintiffs in (1) actions upon the statutes of hue and cr) 


(1) By utatute 8 G. 8. c. 16. . 1. relating to actions on the statut 
made for the amendment of the law hue and cry, the plaintiff is require 


ner ro COSTS. | 7 
must have originated in the ame rule of construction. And 

it seems highly probable, if the same question should ever 

again occur, that the court would acquiesce in a rule founded 

upon principles of reason and justice; particularly as the 

statute of Gloucester is a remedial act, and re Per Lord 


Loughborough 
; ought to have a fayourable nem | Hen, Bl. 13+ 
* 8 ! p - , 
a Ir has been repeatedly decided, that, in an action of debt f Ke. Abg. 516. 
2 upon any statute, by a party grieved, for a certain penalty, 8 r 
* the plaintiff shall not only recover the penalty or sum given Hs . 
= by such statute, but also his costs of suit, although no costs 4 
cl are annexed to a recovery by the act of parliament on which e er * 
Cas. Pr 
" the action is grounded. Por here the penalty is a debt vested 89, . 6, 
. in the party grieved as soon as the offence prohibited is com- Hole, 473. 08 
* mitted, and the action is similar to that upon a bond to re- "I * 
* cover u debt already due; and as in that case, so in this, a 
" the plaintiff is entitled to recover damages for the detention C Ent. 16g. b 
beg of the debt and costs alto, by virtue of the ata WF Ole: 1 
lage e f e — SR .62. 
he 74 5 | 2 Term Rep. | 
ay So where in an action of debt vice upon the statute Ward v. 74 | 
it be 31 Car. 2. c. 2. 8. 5. (the babeas corpus act) against a Be tk 
v. the gaoler, for refusing the plaintiff, the party grieved, a copy of 
down 9 + $54 3x3& 7 | 
len previous to his commencing any the court in which the action is in- 
| auch action against the Hundred, to tended to be brought, before one of 
enter into a bond to the high con- whom the bond is to be entered in- a 
itable of the Hundred, wherein the to, with condition for securing to ” 
p robbery was committed, in the pe- auch high constable the payment of | 
este nalty of one hundred pounds, with his costs when taxed, in case the 2 


two sufficient sureties, to be ap- plaintiff should be nonsuited, or 
proved of by the chief clerk or ge- discontinue, or have a verdict, or 


condary, the filazer, or sheriff of the judgment on demurrer against hi 
county, or the clerk of the pleas of | | P 


Vo 
2 
4 0 f 8 
Wy A 
* 5 


z 
- 
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dt armies: there war © verde dlranh, 
e e eee e eee e 
NR , 


-— 


oh RULE had . eee 
notary should not tax the plaintiff his costs, and ve the as- 
Sociate Should not endorse them on the . 
| Ps . the books above referred 
to were cited and relied on. On the other side, the defen- 
dant's counsel urged the rule in Pilfold's case, by which sta- 
tutes of addition are distinguished from statutes of creation, 


holding that on those of the latter description, costs are not 


%; 


recoverable ; that the babeas corpus act is a creative not an 

accumulative statute, giving a new remedy to the party suing, 
eee br we en e 71 
quently within the above distinction. 


Loxp Lovensonobos $aw no reason to doubt the au- 
thorities cited in support of the plaintiff's right to costs. The 
statute of Gloucester is a remedial act, ,and ought to have 2 


| favourable interpretation. The penalty in the present case 


accrues to the party grieved before action brought, who hav- 
ing recovered a debt, is entitled to the costs attending such 
. 8 are in the 


nature of a satisfaction. This is not a popular action; it is 
like an action an a bond to recover a debt already due, 2 


right of action veots in the party grieved as soon as the 


. . 
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| qrierance is committed; but it is therwiae of s common in 
rr coat na | ee 
* 
Harn, and W Tuatices—of the . | 
Rule as 


tern in any action, prosecuted Vide pou. a 
by a common informer, or prosecutor qui tam, except costs | 
are expressly given by the statute inflicting the penalty; be- 


4 cause antecedent to the commencement of the suit, a plaintiff, 
2 who sues as a common informer, has no right of action vested 
, in him, or any interest in the penalty. He has sustained no 0 
vt particular or private injury, and therefore can have no claim 
* beyond the precise penalty which the legislature has deemed 
8. it requisite to inflict, and adjudged to be a sufficient and ade- 


quate punishment for the public inconvenience or mischief, 
zupposed to result from the offence e f 


*- 


oof — treble the dunager to wats had je pou. pe | 
he single damages were recoverable at the common law, the costs Gilb, C.P-468 65 
450, as parcel of the damages, hall be doubled or wt gg. a6 

159- 
180 F $oj; og xs ww IE INS Earth. 29. 
W- ** | 


| And the pliintif «hall have egets if he obtain not *. 
in hls e upon 6 Gander, Where d Wen Uu - 
titled to them upon re N ape oe e. e. 
neee | * 


F 
1 : 
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f A PLAINTIFF'S | 
upon the traverse of an inquisition, although damages may 
be found thereon for the prosecutor ; to recover costs under 
that statute, there must be a plaintiff or defendant, demand- 

ant or tenant. . | 
The King v. Tu us upon a writ of noctanter the sheriff returned an in- 
Glastonby. Juisition, finding that the prosecutor had sustained damages 
R. F R. H. to one hundred pounds, but that the writ came farde, so that 
— — „he could not restore the damages; hereupon an alias dis- 
tringas was awarded to restore the damages, &c. Then two 
of the inhabitants of Glastonby came in and pleaded as to the 
| damages, that the prosecutor had sustained no more than ten 
Shillings ; upon this plea, issue was joined both by the king's 
coroner and the prosecutor, and the jury having found da- 
mages to the amount of seven pounds and ten shillings, be- 
sides costs, a motion was made for costs de incre mento. 


* 


Lozp Harpwicke,—delivered the opinion of the Court 
to the following effect: We are all of opinion,sthat we can- 
not give costs upon this proceeding, for we can find no such 


: „The writ of judgment given upon this ® statute ever since it was made. 


5 3 Costs were never asked in a proceeding of this nature, but in 


tute of Westm. 


2. 13 Ed. 1. à case in Cartb. 239. 242 (a); the Court, however, there gave 


(Arbe King no opinion upon the point. And in the'entry of a proceed- 


o Hermitage. ing of this sort in 1 Lutw. 141. 155, there is no judgment 


. for costs, and that case appears to have been well considered, 


Court to give and the writ of execution therein was corrected by Lord Chief 


any opinion as | 

to coats, that Fustice Hol r himself. Indeed in that case the traverse was 
case; the 

partes haden- taken not upon the damages, but upon the writ only ; but that 
tered into a : 


rule by con - Circumstance will not vary the case; for if the prosecutor had 


ſ 
* * ; * 1 
* * a — 
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RIGHT TO COSTS. 
bern entitled to cots at all, he had dn equal right to them in 
that case, as in this, 


Taz words of the statute of Gloucester are, that the de- 4. pu 


mandant $hall recover against the tenant the costs of his writ 


tion upon that statute is, that costs shall be recovered in such 
cases only where there is a plaintiff or defendant, or a de- 
mandant or tenant, but this case-is entirely a traverse of an 
inquisition, and was so held 1 Sid. 212,—1 Keb. 741. 


Ir must be allowed it is reasonable the prosecutor should 
have costs, but that will not warrant us to do it without the 
direction of an act of parliament, and the rule settled and 
always adhered to is, —B HL 
taken strictly. 1 Salk. be 


” 


- Ir is said, that the king (and any person suing to his use, g Bl. Com. 400. 


6 
if the plaintiff be nonsvited, or a verdict pass against him) » Stat, Al. 8. 
c. 8. 


shall neither pay nor receive costs; for, besides that he is not 
included under the general words of the statutes relative to 
costs, as it is his prerogative not to pay them to a subject, 50 
it is beneath his dignity to receive them; but, true as this 


principle may be in general, it must be understood with some | 
restriction, since by statute 33 H. 8. c. 39. 8. 54. it is en- 


acted, that the king, in all suits upon specialties to himself, 

or to any other for his use, shall recover his just debts, costs, 

and damages, as common persons do in their suits. 
8 


* 
- R 


* * n N. 115 


; 21 


zent, that each 3 


of them should 


pay their own 


costs, by which 
they were held 


purchased, together with his damages. Now the construc-  - 


conclud- 


* 
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5 Where there shall be no more Costs than Damages, when 
the latter are found under Forty Shillings. * 


In Personal Actions, under the Statute 43 Eliz. c. 6. 8. 2. 


5 þ 3 statute of Gloucester, we have seen, gave costs in all 
cases, where (according to its most rigid construetion) da- 

; mages were recoverable either before or by that Statute. The 
4 amount of the damages to be recovered was totally imma 
| terial, for a recovery of any damages, however small, satisfies 
the words of the act; but, as this ** right to costs was 
found to be productive of several inconveniencies, the legisla- 
ture, at length deemed it expedient, in certain W to 
abridge it. 


7 


AccoapI dx, for avoiding the infinite number of small 
and trifling suits, commenced or prosecuted in the courts at 
Westminster (which by the due course of the laws of this 
realm ought to be determined in inferior courts in the coun- 
try) to the intolerable vexation and charge of her highness's 


Costa hall not Subjects; the statute 43 Eliz. c. 6. s. 2. enacts, If, upon any 
be awarded 


beyond the a- action personal to be brought in any her majesty's courts at 
— «« Wetsminster, not being for any title or interest of lands, 
2 Ot * nor concerning the freebold or inheritance of any lands, 

forty ohillings. « nor for any battery, it shall appear to the judges for the 
* same court, and so signiſied or set down by the justices 


$8 


2 


RIGHT ro cosrs. 
ce before whom the same shall be tried, that the debt or da. 
«« mages to be recovered therein, in the same court, shall not 
.«« amount to the sum of forty shillings or above; that in every 
such case the judges and justices before whom any sueh 
« action shall be pursued, shall not award to the plaintiff any 
greater or more costs than the sum of the debt or damages 
— cocoon OT Oe PTY TE iscre- 


tions.“ | A 1 


by statute 11 and 12 W. 3, c. 9. 8. 1. the 43 Elix. 
is extended to, and made of the same force and efficacy in all 
suits commenced in the courts in the an, of Wales 
nnn N 


| CCC yp H.G. P. 
205. 


43 Elizabeth, was to confine all personal actions of small va- Gilb. Eq 


— 9 


we, not being for any title of lands, nor for any battery, to 


the courts baron, and other inferior courts in the country; 


in order to increase the business, and consequently the profits 
of those courts, to diminish the costs of defendants, and 
prevent vexation by litigious plaintiffs; who, for purposes 
ol mere oppression, might be inclinable to institute suits in 
the superior courts for injuries of a trifling value. But the 
statute did not fully &fectuate the intentions of its makers. 
It does not make the finding of the damages, by the jury, be- 
low forty shillings, alone conclusive to deprive the plaintiff 


hard, as a jury may frequently give too little damages), but 


to 9% 


of his costs (and, perhaps, such a provision might be rather 


requires, likewise, a certificate from the judge, who tried the 


cause, that the damages, actually proved, were under that 
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sum; which certificate the judges, till very modern 4 
| uniformly persisted in refusing. And the reason of such 
3 Wils. 329- refusal might perhaps be, that, as causes were very injudici- 
dr ously tried in inferior jurisdictions in the country, the courts 
3-4.” JIM of Westminster Hall, would not so far resent a plaintiff's 
| | prosecuting therein, as to deprive him of his full costs, by 
+. certifying upon the 43 Eliz. c. 6. that the damages to be re- 

£ * covered were under forty shillings. However, be that as it 
hong os ra. may, no instance of a certificate, upon this statute, is to be 
3 3 Wils. 325. met with in the books, earlier than about the middle of the 

. | reign of King George the Second. 7 5 


AcTioxs concerning the title or freehold of lands, and 
of battery, are exempted, by the express words of the 43 Elix. 
1 c. 6. from the operation of the certificate prescribed by that 
statute; and the three following decisions seem to have turn- 
ed upon the extent and meaning of the words, adopted 80 
| the legislature to describe those excepted cases. 
re GT 1 Tus, in an action for taking and carrying away sand and 
Fol ey: gravel upon Hounslow- Heath, the plaintiff recovered a verdict 
+ Wils.94- with damages under forty shillings ; and Lord Chief Justice 
WI1LLEs, who tried the cause, having certified, pursuant to 
the statute of 43 Eliz. c. 6. that the damages found by the 
Jury, were the real damages to be recovered, the Court held it 
to be a case within that act of parliament, and refused to allow 
any more costs than damages. 


"inuon 2 So, in an action of trespass for assaulting the plaintiff, 
5 T. 18 & 19 C. stopping his waggon, and taking away his cart rope, the de - 


i d Y. S-- 
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— taking of he rays: gia divtebe for 1 Wi. 9 
toll, due to the corporation of Doncaster, under whom he was my # 
collector ; the plea likewise stated a demand and refusal pre- 
vious to the making of the distress; the replication travers Ko! 
any demand of the toll before the distress, and issue being 
taken thereon, the plaintiff obtained a verdict, at the trial, 
with one shilling and sixpence damages. The cause was 
tried before Mr. Justice Bu xx, who certified upon the 
43 Eliz. c. 6. upon the postea in these words, I do here- | 
by certify that the damages to be recovered in this action n: 


do not amount to forty shillings, but to one shilling and * 
1 sixpence, and no more.“ 8 

Txt plaintiff obtained a rule to shew cause why he should E 
not have full costs in this case, notwithstanding the judge's „ 7 


certificate : on the grounds that an asportation was laid in 

the declaration, and there was special pleading, either of | 

hich circumstances, it was alleged, had been always helds 1 * 
meier brenn IN 

was discharged. And | 


LIE, Chief Ah This is merely a personal ac- 
tion, where no freehold was in question, neither was there 
any battery, but only an assault; and as the judge who tried 
the cause, has certified that one shilling and sixpence are the "0 

x CG ee | 
A 


Dex180n, Fustice.— This is a new case; I have heard 
it said that this statute of 43 Eliz. c. 6. had been explained 


4 


46 5 
* 
4 


8 


* 


Vide statute of the declaration above forty shillings, and was to enforce the 


Gloucester, 1 


=. 


LE + 


"away, but: inagine-tbat #boe from its never having bens 
put in use. This statute was intended to explain the statute 


give, and no more, so that it might appear that the action 


not so much the matter in controversy here, as the prescrip- 


him to full costs q but notwithstandinꝶ I think this a proper 
action to be brought here, yet, as the judge has certified, | WW 
do not see hom this court can adjudge directly contrary to int 


and to be sure it will not with vi et armis, but I do not 


OF A OREN 


of Gloucester, which was evaded by laying the damages in 


true meaning of the statute of Gloucester, and therefore 
enacted, that, if the judge would certify that the damages 
given were the proper damages, and which the jury ought to 


© 8 


ought properly to have been brought in an inferior court, 
then the superior court was to allow no more costs than da- 
mages. LI confess, I think there are many actions, and that 
this is one of them, where neither the freehold may come in 
question, nor any battery confessed or proved, very proper to 
be brought in a superior court, though the damages may 
not amount to sixpence, for the quantum of the damages is 


— 


F 


tion and right to the toll. The statute of 43 Eliz. and that 
of 22 Car. 2. are very different, the first by certificate de- 
prives a plaintiff of full costs, the other, by certificate, entitles 


an act of parliament, The action of battery was possibly 
put into the statute of Elizabeth, because it might be then 
thoug at that such action would not lie in the county court; 


know bet it will . vi et armis. 


is a& 


"'Waricnrt and 8 Fuatices, of same opinion Rub, 


for full costs, POW: 
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reservation in a lease of land from the general to the plaintiff; 
and that, issue having been joined upon a traverze of the 
agency of the defendant, a verdict was found for the plaintiff, 
with one penny damages, and that the judge, who tried the 
cause, ee e 43 * 
"% 
2 Justice, ae W of himself, WS 
Fos r EA, Fustice,—(RyDsr, Chief Justice, and WIL MoT, 
ustice, being absent.) It has been said, that this is not a 
ase in which a certificate ought to be granted upon the 
3 Eliz. c. 6. an interest in jand being in question, and the 


den, that the plaintiff, for whom a verdict was found upon 
issue, joined on a plea of extra viam, was entitled to full 
- But in that case, the extent of the way, and, conse- 
quently an interest in land, was directly in question; whereas, 
Win the present case, the issue is collateral to the plaintiff's 
intereit in the land demized, Ls ado 


ut; WH Ar vnovon a plea of tender should be found against the 
nat defendant, yet, if the plaintiff do not recover damages to the 
r 

E. e as 


deln, in an action of wege, can his eee e Howl, ve ui 
he opinion of the Court, which stated, that the action . 
. for taking a distress; that the defendant justiſied 360, 

the taking, as agent to General Cholmondley,/by virtue ofs 


ase of Asser v. Finch has been relied upon; in which it was » Lev. 234 


cls FORE 
As what an es 


„% OF A PLAINTIFF'S 
b. 5G. 3. | pleaded a tender of balf a guinea, which the plaintiff having 
e taken out of court, proceeded for more, and, on the trial, 
obtained a verdict with a guinea damages. The judge certi- 
: fied, according to the 43 Eliz. that the damages to be re. 

1 covered did not amount to forty shillings. It was moved, 
| i ö chat the prothonotary might tax the plaintiff costs de incre- 
W : "mento ; to which end it was alleged, that here the judge was 
* N precluded from certifying, because the defendant, by his own 
1 false pleading, his plea of tender having been found against 
him, had occasioned an increase of costs; so, it was said, if 

Ty a defendant remove a cause out of an inferior court, he is not 
entitled to this certificate, because it was his own fault to re- 
Boys move the cause, and thereby put the plaintiff to greater ex- 
Pence. 
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Enter Justice (Sir CHarLEes PRATT).—l believe that, 
in some cases, such a rule has obtained, because the defend 
ant has by his own fault rebutted his right to costs, by bring- 
ing another matter in question. And, he added, this action 
is clearly frivolous, and the plea of tender does not alter the 
case. Rule, for full costs, denied. 


As the restriction of actions of small value to the county, 
and other inferior courts, appears to have been the sole ob- 
jet of the 43 Elir. c. 6. it should seem, that the legislature 

only meant to empower a judge to deprive a plaintiff of full 
costs, by a certificate upon that statute, in those kinds of 
8 actions, that are the objects of the jurisdiction of such inferior 
„ +, courts. This notion formerly prevailed, but it was holden 
in a very late determination, by the Court of King! Bench, 


RIGHT TO COSTS. 
that the words of the statute warrant no such/ conatructions as 
but comprehend all personal actions (not being for any us. p | 
to lands, nor for any battery); even actions vi et armis, 25 
high cannot be brought in a e done, on 


" 
Tu us, wan e ei vi et armis for is Dang x, Sex- 

plaintiff's dog, whereby the dog was hurt, and the plaintiff B. * 29 6. 

lost the use of him; the defendant pleaded the general issue; 37. 

and verdict for the plaintiff with one shilling damages; and 

Lord Kanyon, Ch. I. before whom the cause was tried, 

certified, under the 43 Eliz. c. 6. that the "I were 


under forty shillings. 


A MOTION was * for a rule to shew cause why the cer- 
tificate should not be set aside, on the ground, that the sta- 
tute only applied to those actions which could be brought in 
the county court, and that of course it did not extend to an 
action vi et armis: and a case of Delamotte v. Dixon was 17 N. 4 
cited, in which Bur II, Fustice, under an idea that the B. R. 
statute had been understöod to be thus confined, refused - - 


certificate. 


Lon KN vox, Chief Justice. —It seems to me, that this 


b- case comes within the statute, which extends to all personal 1 
ure actions, not being for any title of lands, nor for any battery. 
ful And, on the maxim exceptio probat regulam, it includes al! 

; of 


other actions vi et armis. It is tiue, indeed, that an action 
vi et armis cannot be brought in a county court : but there 
are other inferior courts which by charter have a power of 
trying actions vi et armis. But, his lordship added, as some 
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* 


| ofthe judges have enterin doubt upon the enn 


Bur, ans aka cence ut ts 0 b chewny the 
* Court were extremely clear, on the authorities of Walker v. 
| © Robinzon, White v. Smith, and Bartlet v. Robbins, that 
3 the satute extended to the present ease; and therefore di 
ka, N | 


Hovard 5. Is trespass the defendant bed. by leave of the Court, 

r o een and a justification ; at the trial the plaintiff ob- 

Say, Rep. 9s tained a verdict upon both pleas, with one penny damages, 

Sed vide post. and the judge certified upon the statute of Eliz. but did not 
certify pursuant to the 4 Anne, c. 16. that the defendant had 
a probable cause to plead the special matter. And upon 
these facts, the question was, whether the plaintiff was en. 
titled W 85 


DzuIisOo, Justice, 3 the judgment, and said, 
that it kad been revolved ut « meeting of all the judges, that 
under these circumstances the plaintiff was not entitled to the 
costs of the special plea. 


dea. Ir has been holden, chat a certificate upon the statute d 
C.B.T. nee 43 Flix. c. 6. may be granted after the trial of the cause. 
| : | ; | 


- 


Vide Cas. Pr. Ir is said that the 43 Rix. c. 6. does not extend to action 
rules wp commenced in an inferior court, but removed, before trial, 
5 . by babeas corpus into a superior court. This doctrine does 


e not seem to be grounded on any express adjucioatios; and 


' 


RIGHT TO COSTS. 


nust, perhaps, be W qt 
ing the suit. Hor though a judge hold not be cg. 3 
dun progtudied ien cent een 6 6h 0 6 CW 
any case, within that statute, where the action is tried in a 
superior court, and damages found under forty shillings, in . 8 


what court soever the suit was instituted, yet it is reasonable- (>=). 

to presume, that a certificate will hardly be granted, where | a | 

the cause has been removed by the defendant, as it would be 

enabling a defendant, by such a device, to deprive a plaintiff _ 80 6.3 
of his costs, which he would have had if the suit had/been © 
zhould the removal have been effected by the plaintiff, it s , | 
equally fair to presume that, if he recover damages under 

forty shillings, the judge will grant a certificate. 


2 


In Actions of Sander an 


L 


Br statute 21 Fac. 1. c. 16. 8. 6. — Thas I» acts bf._ 
« in all actions upon the case for slanderous words, to be 403 the phis- 


« gued or prosecuted by any person, or persons, in eny the v. nay 82 
courts of record at Westminster, or in any court whatso- me 
ever that hath power to hold plea of the same, if the jury 
upon the trial of the issue in such action, or the jury that 3 
« $hall inquire of the damages, do find or assess the damages 
* under forty shillings, then the plaintiff, or plaintiffs, in 
« $uch action shall have and recover only so much costs ag 
the damages 80 given, or assessed, amount unto, without 
further increase of the zame; any law, statute, custom, or 
nage, to the contrary, in any wise, notwithstanding - 
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# * incremenio are taken away, by express and positive words. 


or A PLAINTIFF'S | 
TIIS statute is a direct repeal of that of Gloucester, 6 

Ed. 1. e. 1. quoad actions of slander z bo in these, if the ds. 
- mages recovered do not amount to forty shillings, costs de 


Salk. 207- - I is 62id to have been resolved by all the judges of the 
Courts of King's Bench and Common Pleas, that, notwith- 
Standing they are precluded by the positive words of the sta- 
tute 21 Fac. 1. from giving more costs than'damages, where 
a ben ee een or assessed, under forty shillings, 
5 . eee e ee en the jury are not restrained 
3 by: that statute, in assessing the costs, but may give ten 


pounds costs, where they give but ten · pence . 


p / 
' Lawey. Har- An action for Slander of title, as hath been resolved, is 
M. l Car. 1. not within the statute 21 Fac. 1. c. 16; which only relates 
| per 3 Jus. to actions for slanderous words concerning the persons of 


_ dub. 3. C g men, and not concerning the title of land, where the 1 


| Jon. 196. ee ee ol tbo. 79 5 
- 1 i 


5 In tarts themselves not actionable, where 
+ the special damage occasioned by their publication, is the 
only cause of action, the plaintiff is entitled to full costs, of 
PPV 
N 


1 N 1 i WF 
- e action for slanderous words spoken of the 


„ plaintiffs wife, namely, that she was a whore, per quod be 


1 85 + Ld. lost such and such customers, particularizing them, there 
7 Mod. 24h. vas a verdict for the plaintiff, with twenty chilling damage 


- 


f 


It was R for it vas not 8. f Bus. v. | 
ICKIO 
he words, ut the special damage, which was here. the cause P. 1s. G. 2. 


Andr. 7. 


of action, and without proof of which the action could not be Mitchell v. 


supported; for proof of the words alone would not be suffi- ban e 1 # 
cient, not being of themselves actionable; and, therefore, 85 1 
such an action lies for the husband, without j jaining the wife, 38": a 1 


nar Sr” 4 

S. P. ke 

v. Hol — | 
B. R. P. 36. 2. 
. 


Ld 


which is otherwise in a common action for- words. 


themselves actionable, a substantive injury, which would, of 


itself, be a sufficient ground of action, independent of the 
words, be alleged as a distinet fact, and not laid as a mere 
onsequence of the words,—any damages, however small, 
found upon a general verdict for the plaintiff, will entitle him 
to full costs. 


Fs © 


Tavs, where, in such an, action, the declaration, after Carter v. Tish. 
B. R. M. 126. 1. 


tating the slanderous words in the usual manner, proceeded x Str. 643· 


thus,—** by reason of the publishing whereof, the said Edward. B. 


plaintiff is not only much burt and damnified in his good Gre. Gd . 
« name, &c. but also by occasion of the said words, through. _ R. 
« the procurement of the defendant” -was taken up, and . 
carried before a justice of the peace (the words charging him Semb, Philips 
with stealing a hen) ; the plaintiff obtained a verdict with one 3 Mod. 974. 
Shilling damages, and then moved for full costs. And it vide etiam. 
was resolved that he was well entitled to full costs, because the 214 Raym. 
procuring the plaintiff to be arrested. and conveyed before a 9 
magistrate, was not laid merely in aggravation of damages, but 
as a Substantive and independent injury, and was a distinet | 
cause of action, importing crimen felonie ei imposujt. | 

| | ET | 
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2 Keb. 654. 


OF A PLAINTIFF'S 


Bur, where the words are in themselves actionable, and 
special damages are laid merely in aggravation, and as a 
consequence of the words; and not as the essential cause of 
action, though they should be proved, yet; if the damage; 
recovered do not amount to forty shillings, there shall be no 
more costs than damages. 


, 


5 ures «Per Tu us, where the plaintiff, a house-smith by trade, de- 
S. 2. 7 clared upon words, which were actionable in themselves, and 
7 . stated that, by reason of the speaking thereof, he had los 
SC. 2 Str, 


S.C. 2 5t'- 93% several customers, (the names of whom were respectively det 
7984.1 13.155 forth). The defendant pleaded the general issue, and, at 


2 n. 71. 


S. F. Wood- the trial, a verdict was found for the plaintiff, with five shil. 


houze v. Bid- 


. B. ings damages. A motion was made, on behalf of the plain-, 

R. tiff, for full costs ; to which, it was alleged, he had a title, 

7 Mod. 129. notwithstanding he had not recovered forty shillings da- 

Ball. N. P. 11. mages, because he had received a special damage, namely, 

TE the loss of customers. But by the court, where the words 
are actionable of themselves, as in the present case, and spe- 

cial damages are laid by way of aggravation, and damages are 
under forty shillings, there shall be no more costs than da- 
mages, for that is properly an action for words within the sta- 
tute 21 Fac. 1. c. 16. 


Bur the distinction taken, in the cases just cited, between 
words actionable and not actionable, with regard to their car- 
rying full costs, when joined with special damage, was denied, 

in one instance, to be well founded, aft the Court of Com- 
mon Pleas, 


. , 
* 
* 


RIGHT TO COSTS. | 1 "ol 
Tus ease was, in an action upon the case for slanderous Denny v.Wigg 
*ds, in themselves actionable, the plajntiff;,-who was a Cs. PC. r. | 
(cer, stated in the declaration, as special damage, the $0. prace. 5 

of several customers, naming them particularly ; and, at . Bs 
| trial, a general verdict was found, damages ten shillings. "I 4 
was insisted for the plaintiff, that the special damage, took 7 F 
is case out of the statute 21 Fac. 1. especially as, otherwise, 
plaintiff would be without redress, since no declaration 
Id be devised for the special damage, without first setting 
t, as here, the words from which such damage resulted. 
or the defendant the doctrine laid down in the case of Burry Supra. 
Perry was advanced and relied on; but by the Court, there 
no foundation for the distinction contended for by the de- 
ndant; and they directed the prothonotary to tax full costs 
or the plaintiff, | 


. 


Howevs little, or perhaps no reliance ought to be placed F214 * 

the last decision, since it has been repeatedly over · ruled and | 

dntradicted by subsequent determinations, in which both the 

urts of King's Bench and Common Pleas have uniformly 

lhered to the principle, on which the cases of Burry v. 

erry, and Woodhouse v. Bidwell, were decided. * 
\ 1 gh” 

Tas plaintiff declared upon several sets of slandergus Turner v. Hor- 

ords, spoken of him in the way of his trade, per quod Barnes 139. 

barles Hedges refused to deal with him upon credit; and 

10 a verdict in his favour, damages two- pence. $5 


Br the Court;—The plaintiff can have no mode costs than 


damages; the true distinction is, that where the words are 
D 2 | 


eb nd more costs than damages (where the latter are undet 


H. 25 G. 2. 
Sara and received a rimilar Geterminative, 


P. 53 G. g. B. R. "So in burma v. Sbelleto, and Baker v. W 


Burr, 16 


R. H. 7 G. 3. rule was adopted by the Court, and not controverted by the 


actionable in themselves, without the special damage, that i 


| guilty. Where the words are not actionable, there the special 


. defendant guilty of speaking the words, and acquit him as to 
the special damages, the verdict ought to be so taken. 


cases, being whether the words were, or were not in themselvs 


able, as reflecting on the plaintiffs in their trade, and, th 


of A PLAINTIFF'S 
a case within the act of parliament, and the plaintiff can have 
forty shillings). But where the words are not actionable in 
themselves, but the action is maintainable only with respect 
to the special damage, then it is a case at large, and out of the 
statute; and, if any damages are recovered, the plaintiff vil 
be entitled to full costs. Where the words are actionable, as 
in this case, the special damages are to be considered mereh 
by way of aggravation, and no notice ought to be taken of 
them in the verdict, which must be, generally, guilty, or not 


damages are the gist of the action; and if the jury find the 


In the case of Tiffin v. Glass, the same question occurred, 


plaintiff's counsel; the only question made, in each of tho 


the Court were of opinion that they were action- 


damages being under forty shillings refused to allow cost 
beyond their amount, notwithstanding the "_ damage 
e e eee 


1 * . 7 % 0 5 


And, finally, TR point was considered as having been # 


RIGHT TO COSTS. 


nodern decision of the Court of Common Pleas, it was deem- 
{ not open to argument upon OS: | 


declaration contained three counts, which differed no other- * 
wise than in stating the words. different ways; by means 


great disgrace, and one Fobn Woolgar and others had since 
refused to trust him. Plea, not guilty, General verdict for 
the plaintiff, and damages, one shilling. 


on the ground that, although the words in the first count 
were actionable, yet those contained in the second and third 


the whole declaration, some of the damages must be intended 
to be giyen upon each of those counts, which, though it were 
but a farthing, would carry full costs, as it could only be 


2 Wann 
how 
ve et T 


words were equally actionable; and. by GouLp, Fustice, 
(absente Ds Gre T, Chief Fustice).—The distinction, stated 
by the plaintiff's counsel, between words actionable and not 
50, with regard to their carrying costs, when coupled with 
Special damages, and the verdict under forty shillings, is a 


* r 7 


plenty settled by the preceding authorities, that, in a 


whereof the pl 1intiff was publicly searched, and exposed to 


A MOT10N was mga for the prothonotary to tax full costs, 


counts were not $0, and there being a general verdict upon . 


dear and vetted dnietion. There mus hey here, n0 more | 


Tinea ini es i ai ha importing Core GG 
that the plaintiff had feloniously stolen a glass bottle. The 8 Kr. 166. g. 


1063. 


Fe, | 
27. 


8 | OF A PLAINTIFF'S _ + 


BIAcksron, Fustice—I must yield to the weight of 
authorities which have established this distinction, though | 
think it is too artificial and refined. In my own plain un. 
-  derstanding, I can easily conceive, that the smallness of the 
damages ought to exclude full costs, even though the plaintif 
complains of a special injury, whether the words are action 
able or not; and therefore I have no scruple in discharging 
the present rule. But I cannot so well reconcile it to my 
own mind, that ceteris paribus the plaintiff shall recove 
full costs, if the words are innocent, but not so, if they an 


Naxes, Fusticeg—The rule is certainly settled, as it vu 
stated at the bar, and now by my brother Gov LD, Rule dis 


Littlewood v. NoTwriTHsTAnDING the comprehensive nature of th 
7.9 W z. Words used by the legislature in the 21 Fac. 1. c. 16,— U 
18. . e he gued or proecuted in any the courts of record at Was 
% minster, or in any courts whatsoever, that hath power, & 

it hath been holden, that counts baron, and other inferia 

courts, wherein the jury are precluded from legally assessin 
damages to the amount of forty shillings, are not within the 

1 meaning or intent of that statute, but that such courts har 
still a power of allowing full costs, in actions of slander, pro 

_ Secuted therein, however small the quantum of damage 
found or assessed, may be. And the Court said, that if 1 
contrary construction were to be put upon the statute, i 
would be impossible for courts, wherein damages cannot be 
given to the amount of forty shillings, to tax cbsts de her- 


* 


RIGHT TO COSTS. | -39 * 


mento in any action of slander, beyond forty $hillings; and 
$ therefore, the act must necessarily be intended of courts, in 
which the jury have a power, if they please, of finding da- 
mages to any amount, according to the nature of the case. 
And Wright, Serjeant, who was not in the cause, said that 
full costs were given in all the courts baron in England. 
— the ns 6» Fox; 310-46 EN 


* - 


/ 


Bur if, is 2m acc ce Anon. FEE 
an inferior court, and removed into one of the courts at West- 2 Com: Dig: 
minster, by habeas corpus, the plaintiff recover damages un- 14. Latch, a, 


der forty shillings, he shall have no more costs e ” 


A yLza of justification, in an action upon. the cs for Anon, : 
slanderous words, will not take it out of the statute 21 Fac. 1. dre. P. 
c. 16. and therefore, notwithstanding such special pleading, Wil. 288. 
the plaintiff will not be entitled ts full costs unless he recover Bebe. 
a verdict with damages to, or beyond, the amount of forty _ 
shillings. And in one case, where the plaintiff, who had re- 2 
covered small damages, under forty shillings, in an action of P. 1g G. 3. 
dander, in which the defendant had justified, under an ideen 
that the justification had taken it out of the statute, had pro- 

cured full costs to be taxed, and charged the defendant in 

execution, the Court set aside the execution, and ordered re- 
stitution to be made with costs holding that pleading not 

guilty, or a justification creates no difference, being _ 
38 X a 


Uron a writ of inquiry of damages, in an action for words, Lo 
he SI ten shillings, and the costs e. 3 


„ 


* 


08, ago | 185 ob. A PLAINTIFF'S 
0 <p bo c.. 64 r 
=” * 


entered up accordingly; a writ of error having been brought, 
the Court reversed the judgment in toto, it being a joint 
Vide 1 Str.188- judgment, and not like the cases where no costs can be given, 


Str. 8 
12 — and there is a distinct judgment. 


3 A 
2 Show. 506. In Xa action of 6 magnatum no costs are re- 
coverable, however large the damages may be, for which the 
Fa pln obtain ede 8 s 
MR. Lg | f 5 ö 
Wo A wo” ROT; HC ee 
= . | | 


| | | 
Where there shall be full Costs, although the Damages re- 
& covered are under Forty Shillings, and where not. 


ann a former part <f.chivworks thagait 
modern times, the judges seldom or never exercised the discre- 
tionary power, vested in them by the 43 Elix. c. 6. of depriving 

_ aplaintiff of full costs, by certifying, upon the postea, that the 
damages to be recovered did not amount to forty shillings. 
The remissness of the judges in this particular, gave rise to 
another statute, the object of which is precisely the same, 
as that of the statute of 43 Elir. namely, the diminution of 
trifling and frivolous suits in the courts at Westminster. 


Taz statute 22 and 23 Car. 2. c. 9. 8. 136. far prevention 
of trivial and vexatious suits in law, contrary to the intention 
of an act made in the three-and-fortieth year of Queen Eliza- 
beth, for avoiding of infinite numbers of small and trifling 


re- 


cord.“ 


— 


won v0 e „ Poa 
its commenced in the courts at Weetmizeterptofurihns en- 

lets, for making the said law bffectusl, « That in all actions 
of trespass, assault and battery, and other personal actions, 
wherein the judge, at the trial of the cause, shall not find 
« and certify under his hand, upon the back of the record, | 
that an assault and battery was sufficiently proved by \tly © > 
« plaintiff against the defendant, or that the freebold or title | 
* of the land mentioned in the plaintiffs declaration was ” 
* chiefly in question, the plaintiff in such action, in case the | | | 


jury shall find the damages to be under the value of forty 


« shillings, shall not recover or obtain more costs of suit 
than the damages so found shall amount unto: and if any . 
* more costs in any such action shall be awarded, the judg- 155 \. 
ment shall be void, and the defendant is hereby acquitted —_ 
of and from the same, and may have his action against the 
© plaintiff for such vexatious suit, and recover his damages 
A ee e ee 2 said courts of re- 
N . ET 


- 


— * 


„„ the language of the statute 22 and 23 Car. 2. _ H. C. F. 


Should seem sufficient to comprehend every species of personal &k. Eq. Rep. 8 
actic s, yet its operation hath been restrained to two kinds e n gs 


7 of such actions, namely, trespass quare clautum fregit, Comb. al. 6, 
ind assault and battery, The reason assigned for this con- 10. 5 
struetion, is, that, since a certificate that the freehold or title . 
of the land was chiefly in question, or an assault and battery e | 
proved (according to the nature of the action) is made an in- 
dispensable requisite to give a title to full costs, where the da 
mages are found under the value of forty shillings, it is ob- 
Nous the legislature never intended to include within the pro. 


Ls 


s * 


OF A PLAINTIFF'S * 
visions of that statute, any other personal actions, but thou 
wherein it is practicable for the judge to grant the certificate 
+ e eee the two species of actiom 


Gilb. H. c. 7. An . 
7 tion, from the statute 8 and 9 V. z. c. 10, for, it is said, the 
inconvenience was, that small tres passes, under the value d 
forty shillings, were committed with impunity, since no re- 
dress could be obtained for such injuries, in the courts at 

.  Westminster, without losing the costs of suit; and therefor: 
the last mentioned statute enacts, that, in all actions of tres 
pass, wherein it shall appear that the trespass was wilful ant 
malicious, and be so certified by the judge, the plaintiff hal 
recover full costs. But Lord Chief Justice WILL ISõ, in de- 
livering his opinion in the case of Milburne v. Reade, drew: 
very different inference from the statute alluded to. Hi 
Lordship, after stating the 8 and 9 JF. 3. proceeds thus, Thi 
Statute plainly shews, that the legislature did not understand 

| that of the 22 and 23 Car. 2. c. 9. in the same manner, as th 
courts of law did, viz. to confine it to two sorts of actions 
but that it extended to all other personal actions; for the 

8 and 9 V. 3. was intended only to relieve in the very same 
sort of actions as the statute of Car. 2. did, but gave cost 
upon a different principle; not to prevent frivolous and vexi- 
tious suits, as was the object of the statute last mentioned, but 

to prevent wilful and malicious trespasses, and that, not mali- 
cious in lands only, but of all sorts; and if the legislature had 
imagined, that the statute of Car. 2, took away costs from no 
trespasses besides clausum fregit, and 'as5ault and battery. 


nir ro COSTS. 
they could have had no reason for making the 8 and 9 V. 3. 
general, and to be extended to all trespasses. l 


An, indeed, it should seem from the generality of the ' 
words of the 22 and 23 Car. 2. to have been the intention of 
the legislature, thereby to preclude a plaintiff from recover- 
ing full costs in all personal actions, progecuted in the courts _ 
at Westminster, where the damages were found under forty 
shillings, except in cases of freehold or title, and assault and 
battery, and even in these, without a certificate that the one 
was in question, and the other proved. And this construction 
seems obvious, if we advert to the object, which the legisla» 
ture had in view when they passed this statute. The judges 
under the 43 Eliz. c. 6, possessed a power of obstructing full 
costs, in all personal actions, not being for any title of land, 
nor any battery, by certifying that the damages recovered 
were under forty shillings ; but this power, resting wholly in 
the discretion of the judges, was never carried into execution, 
The intention, then, of the legislature in passing the 43 Eliz, 
c. 6. being frustrated by the averseness of the judges to cer- 
tify in pursuance of that statute, they changed their ground, 
and endeayoured to accomplish their original design, the re- 
striction of minute and trivial actions to the inferior courts, 
by a different method; and therefore the statute of 22 and 
23 Car. 2. does not leave the matter in the discretion of the 
judge, at least not in so extensive a degree, but expressly pro- 
hibits full costs in actions of trespass, assault and battery, and 
other personal. actions, without a certificate of the proof of an 
as5gult and battery, or that the freehold was in question. 
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The reason Wenn where the RET Pa 
question, or an assault and battery proved, (I mean when 
the judge has so certified) seems to be, that as actions for 
"0M 2 not. these injuries cannot, in general, be prosecuted in inferior 
Carth, 208. _ courts (though, perhaps, an action of assault and battery 
| without vi et armis, may) it is but just that a party injured 
Should be allowed to prosecute the same in the courts at 
Westminster, and be entitled to full costs on a recovery of 


tall, B. R. H. the Court seemed to adopt this construction. And in Claxton 
3Keb. 121, v. Laws, B. R. M. 25 Car. 2. which was trespass for taking 


Vie  Freem, the plaintiff's bull, and verdict for him with 25 $hillings 


of the respective courts of King's Bench and Common Pleas, 
on whose report, the former court resolved, that the plaintiff 
Should have no more costs than damages; which could only be 
done under the idea that the statute comprehended: all per. 
sonal actions. 


3 x since the latter of these determinations, down to 

the present time, the courts have uniformly adhered, in their 

resolutions, to the rule of construction laid down in the books 

8 first cited; — namely, that the statute of 22 and 23 Car. 2. 


gWills. 322, only extends to cases in which a judge can certify, that the 


g Keb. 31. jt is somewhat remarkable, that a case occurs prior in point 
PFF 1. Wedtal, ot Clazio 


\ 


| er ro % © - 4s 

Laus, and in the same reports, wherein the Court are 4:9" | 
ade to say, that the rule had . 
part of the judges of England. 


* 


F 


On writs of i inquiry, in cases within the 22 at 23 Car. 2. Sheldon 2 . 
udgate k 
the plaintiff shall have full costs, notwithstanding he may not T. 1 1. 


recover damages to the amount of forty — * 


* 


80 it hath 540 holden that, n a cause originally — iy 
in an inferior court, is removed into one of the courts at 3 Keb. 397, 55 


Westminster by the defendant, the plaintiff shall have full # 5 La Reym. 
costs without a certificate, howsoever small the damages, for 58 n. 115. 
which he obtains a verdict, may be. But it is otherwise . 8 8 


270 
where the removal is effected by the plaintiff, for, if W 
such means he could entitle himself to full costs, it would . reem, 
e ene become val the more re 3b. ab 


vexatious. 
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Tnouon the Court cannot, in a case „ Statute Watkinson v. 
Sw wyer P. 168.2. 


22 and 23 Car. 2. award more costs than damages, where Cas. Pr. C. B. 
the latter do not amount to forty shillings, without a certifi- Fr. 1bbexon 


v. Brown 


R 


a to cate, yet the jury may, by their verdict give costs to any F. 41 C. . 
heir amount, even above forty shillings, e ee they c Kirk 
oks may "PEO under that _ Wo... 2 4 
1. | | 2 Vent. 36. 
the A egen con, e tet 3 | 

And ATT 

oint cause. | 

ton 


Jvv02s have differed a bs de ations of W Bull.N.P: 
a Wil: ol 


16 OF A PLAINTIFF'S 
T emdee. certificates; many having thought themselves bound by the 
* verdiet; others thinking that the statute meant to leave it to 
their discretion on the whole circumstances of the case; and 


the latter seems to be now the prevailing opinion, as other. 
vise the statute would be entirely useless. 


By statute 12 and 12 V. z. c. 9. s. 1.—the 22 and 23 Car, 

2, and all other statutes then in force, made for the preven- 

tion of frivolous and vexatious suits, in the courts at West- 
minster, are extended to suits commenced or prosecuted in | 
n | 
the counties palatine. a | 


— 
"Of Cunts in Actions of Azzauilt and Battery. 


1 5 To A eee action, 

19 ' where the damages are found under forty shillings, the judge 
must certify that both an assault and battery were proved; 
a certificate of the proof of the former alone will not be suf. 
ficient. © | 


3 


Smith v. Nee- Tuvus, in an action of assault and battery, the jury found 
16 Car . | the defendant guilty of the assault and not guilty of the bat- 


Lev. 102. 


S. C. gKeb.a8g. tery, and damages under forty shillings, and HAL E, Chief 
$8 ven. Fustice, who tried the cause, certified that the asu was 
_mz will well proved; it was holden that the plaintiff should have no 
1 more costs than damages; for the statute requires, in actions 
2 ** of assault and battery, express proof of a battery to be cer- 
oy tified. we , | ! 


ny 


© RIGHT ro cosrs. „ 
A.THOVOH an action may import to be an action of as- ; 
WK u1t and battery, yet, if it be maintainable in respect only of 
he special damage resulting from the offence, it is not a case 
ithin the statute of Car. 3. a | 


As where the plain, in as actien fr beating li es Pet. —B.R. 


Car. 
r quod servitium amisit, obtained a verdict with damages 1* 1K he 


nder forty slüllings; it was resolved not to be within the — = 


atute 22 and 23 Car. 2, not being properly an action of 3 pen 


h and battery; but an action grounded upon the spe- 49. 

if damage metainel. by'the lon of zruirs; and On phalull'" 

ad full costs, without any certificate. 

NerTHEx is an action for criminal conversation with the 

laintiff's wife within this statute, since the criminal conver- 4 
ation is the gist of the action, and not the assault. | 


= 
* 
— 


ion, 5 N N * 
age Tu us, in an action of trespass and assault, against the de- Batchelor v. 
=P ndant for criminal conversation wich the/plaintifPs wiſe, 130. z. © F 


quod consortium amigit, the j jury gave one pound eleven g x Bl. 8s C. u. 
hillings and six- pence damages, and there was no certificate, 319. 

he prothonotary having taxed full costs for the plaintiff, a 

e was obtained to shew cause why this taxation should not 

de set aside, because, it was alleged, this action fell within 

he provision of the statute 22 and 23 Car. 2, whereby the 
plaintiff, there being no certificate of the sufficient proof ß % 
n assault and battery, could have no more costs than dq-— 7 

Mages, e f 


2 


Per the hit lier pri ee ec k 7 
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of assault * battery, but of assault only; "oe though it was 
laid in the declaration, that the defendant with force and 
arms, &c. made an assault upon the plaintiff's wife, yet the 
words assault and force and arms were mere words of courze, 

and only matter of form; the gist and substance of the action 
was the criminal conversation, and therefore the wife was not 

+ joined; and besides that no battery was laid or — in the 


* 


| declaration, 


Ap of this opinion were the Court; and said that thi 
was an action of trespass, in nature of an action upon the 


case, for the special damage. Rule discharged with costs. 


» * * — — os. 1 ku 
ES < ? n ky IS 
1 ng 3 n 
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- Ir another trespass, not within the statute of Car. 2, for 
which a distinct satisfaction might be obtained in a separat 
action, (as a 8poliation of personal chattels, which was the 
case of Milburne v. Read hereafter mentioned) be stated in 
the declaration, in an action of assault and battery, as a sub- P 
stantive and independent injury, and a general verdict founl i © 
© on the whole charge for the plaintiff ;=he shall have ful 22 
b Costs, notwithstanding the damages may be under forty il AP" 
i 5 lings, and the judge may not have certified an assault and 
=.  - battery to have been proved. But, perhaps, it may be di. 
4 | ficult sometimes to ascertain what shall or shall not be dgem- 
ls 4 | ed to amount to such a separate injury, as will, on a generd 
Wo verdict, supersede the necessity of a certificate; - the succeed. 
% | ing cases appear to have involved this question. | | 


: omar "SE In an action of trespass, quare clausum fregit, of assaul! 
| 1 Bo attery, nn and for disturbing the plaintiff in his quit 
366. 


. 


RIGHT ro COSTS: | a 


JSSeSSiC \; &c. upon not guilty pleaded, a general verdiet was 
ziven for the plaintiff, and damages under forty shillings; it 
contended that the plaintiff was entitled to full costs, 
ithstanding the judge had granted no certificate, since - 
the defendant was found guilty of the wounding and dis- 
ee e OO ede e | 


1 
* 


2 


4 
\ 


In mathe case, which are of assault, ab 'Becky. Nichols 
wounding, and imprisonment, and also for breaking and en- \ $tr. po 25 


tering plaintiff's house, and opening the doors thereof, and a- ae 
breaking the locks and three bars belonging to the said doors, . © 

he defendant pleaded not guilty to all except the imprison- 

ent, which he justified; on the trial the justification was 

ound for the defendant, and the not guilty for the plaintiff, 


Damages two shillings arid sixpence. And resolved by the 


the 


rate 

* ourt, that, the damages being under forty shillings, the 
$ub- udge had not certified it to be proved; neither could he have 
528 costs for breaking the house, &c. because this was a tres- 


dass relating to the freehold, and no certificate that it was in 
question. But it is said that, if the defendant had not justi- 1 Bac. Abr. 
ed the imprisonment, and had been found guilty of that, the- 
WWW * N 
100 in an action . the plaintiff declared for — 985 
ar — — himself, and also for striking his P. 2: G. 
by which he was lessened in value ; plea, not guilty, 3. C. 25 
and a general verdict for the plaintiff; damages twenty shil- Dis- 545 
linge but no certificate from the judge. The plaintiff moved 
or full costs on account of the special matter stated relative 
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Read, C. B. T. 
17 & 18 G. a. 


The plaintiff having had full costs taxed by the prothou 


stated) delivered his opinion to the following effect —Þ 


or A PLAINTIFF'S 
to the horte ] which, on consideration, were refused by the 
In another case, which was an action of trespass, the de 
claration stated, that the defendant, with force and arms, as. 


saulted the plaintiff, in the parish of A. in the county d 


Northumberland, and did there beat, wound and ill treat 


him, so that his life was despaired of, and did then and ther 


also obstruct the plaintiff from getting coals, and the coal 
of the plaintiff then and there found, took and carried away, 
and other coals to the value, &c. trod upon and spoiled, and 
one standard of the plaintiff there lately erected, and ou 
roller fixed thereon, of the value, &c. did take, break, and 
pull down, and other goods and chattels of the plaintiff, u 
the value, &c. did take and carry away. The declaration 
contained another count, varying very little from the fint; 


plea, not guilty. At the trial the jury found the defend 
guilty of all the premisses, except the taking and carmii 


away of the goods and chattels, as to which they found hin 
not guilty ; damages five shillings. And the judge, wit 
tried the cause, did not certify that the assault and battey 
were proved, or that the freehold or title was in questios 


tary, the defendant, upon motion, obtained a rule to sher 
cause why the said taxation should not be set aside. 


WII IIS, Lord Chief Fustice. (as far as is material to l 


giving my opinion in this case, that the plaintiff is entitled i 


full costs without a certificate from the judge, upon the u 


2 11% 


RIGHT TO COSTS. . 51 

and 23 Car. 2. I do not at all rely upon an agportavit, br 

the spoliation of a chattel, but lay them quite out of the 

case. What I rely upon is, that the plaintiff in no ease, 

where the damages are under forty shillings, needs the cer- 

tificate of a judge to entitle him to full costs, but either in 

actions of astault and battery, or trespass guare clausum 

Fegit, which is the foundation of the judgments in the cases 

of Venn v. Philips (a) and Thomson v. Berry (d), on both ( ou. . 208, 

Www hich cases I found myself. After the statute 22 and 23 þ S. de | 
Car. 2. the plaintiff cannot have full costs, where his da- ou "Y _ 

mages are under forty $hillings, in 4sau/t and battery and 

usum fregit, unless the judge certify pursuant to that sta- 

te; but as to all other personal actions, wherein there can 

be no certificate upon this act of parliament, as debt, gs5ump- 

it, trover, trespass for spoiling his goods, or taking his 

dds, &c. (c) there the plaintiff, though his damages are (c) except in 

1 under forty shillings, shall be entitled to full costs by 2190s oor 

he statute of Gloucester but if the judge should deem the suit ord-. 

7 frivolous and vexatious, he may deprive the plaintiff of 

he benefit of the statute of Gloucester, by certifying upon | 

hat of 43 Eliz. c.6; and I hope that that good statute will be vide ante. 

put in use, inn 

ery lately. 


Ir is objected that the plaintiff ought not to have full 
sts, because part of the verdict is within the statute 22 and 
53 Car, 2, and that although the breaking the standard and 
ller is out of that statute, and the plaintiff might have had 
all costs upon that, without any certificate, yet the assault, 
iter), and wounding, are expressly within the act, and 
refore, there ought to have been a certificate that thee 
E 2 


| 
| 
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| 
4 
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1 


1 8 


and Thompson v. Berry, without regard to asportavit or 9. 


covers, upon a personal action, damages under fo 


Burner, Justice. I am of opinion that the plaintiff i 
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were sufficiently proved, and for want thereof, the damage: 
being under forty shillings, the plaintiff cannot have more 

costs than damages; — but I am of opinion that tbat will not 
alter the case, and the plaintiff must have full costs, without 


a certificate, notwithstanding the finding of the assault, bat 
tery, and wounding; for as the defendant is found guilty of 


other things in the declaration for which the plaintiff ö 
clearly entitled to full costs, the finding as to the assault and 
battery makes no alteration. 


I round my opinion upon the reason in Venn v. Philijs, 


liation, which is, that there is no case within the statute 2 
and 23 Car. 2, but trespass quare clausum fregit, and assaull 
and battery, and that in all other cases a plaintiff, who re. 


lings, is entitled to full costs under the Statute of G1 uceste, 
without any certificate upon that of Car. 2, unless he is er- 
cluded that benefit by a certificate upon the 43 Eliz. c. 6 
therefore, in my opinion, the n is here entitled to fil 
e 


ABNEY, Justice, of the same opinion. 
entitled to full costs. The defendant is found guilty of the 
assault, battery, and wounding, and also of treading upon and 
spoiling the coals, and breaking, and spoiling the r 


and roller Ll the plaintiff. 


Arne stating FI observing upon the Statutes of 43 Eli. 


4 RIGHT. ro cosrs. 1 

6. and 22 and 23 Car. 2, he proceeded thus,—an objection F 
nath been made, that, in this case, the cause of action is part 

of it within and part of it out of the last mentioned statute. 

he assault and battery, found by the verdict, are clearly 


hat- witbin the statute, and if nothing more had been found 1 
y of e jury, a certificate would have been requisite to give full 
* osts to the plaintiff; but here is likewise a trespass found 


pon a personal chattel, which is not included under the 
tatute, and if the verdict had found the defendant guilty of 
his part of the charge only, no certificate would have been 


li ecessary to entitle the plaintiff to full costs, though his da- 
5þ0- mages might not have amounted to forty shillings. 


And I am also of opinion, that, although this verdict finds? 
dne trespass within the statute, and another out of it, yet the ' 
plaintiff is entitled to full costs, although there be neither a 
rtificate, nor damages found to the amount of forty shil- 
lings; and I go upon this foundation, that such a construc-' 

tion will be for the benefit of the defendant ; for the plaintiff 

is less vexatious by including all the injuries in one action, - 

he might have separated his causes of action, and divided 

them into two suits, so that the defendant, as he hath been 
found guilty of the whole declaration, might have had to pay 

the costs of two actions; in one action, without a certificate; 

and in the other with a certificate; whereas here he will, 


E. 6, 


tiff i 
of the vpon our construction, only pay the costs of one action; and 
ene cited the reasoning of the Court in the ease of Lately v. Com. Rep. 


nn 


Tarxz being a spoliation in this ease, upon which- the 
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Carruthers'vy. In an action of trespass, for an assault, battery, and tear 


S. C. Cas. Pr. be was then clothed, a general verdict was found. for tht 


1 his separate action, and have le- 
covered full costs without a certificate, I am of opinion that 
the plaintiff is entitled to full costs. Rule, for setting aside 
the taxation of full cons for the plaint®, dxchargad. 


Ir has been revolved in the Cann 4 King's Banc, the 
there shall be no more costs than damages, (should the lat- 
ter be found under forty sbillings) without a. certificate, in 
an action of assault and battery, and for tearing or injuring 
the plaintiff”s clothes, if the tearing or other injury, be charg- 
ed in the declaration, or found by. the jury, to. have been in 
conseguence of the beating. But the reasoning and principles, 
on which the Court of King's Bench grounded the decision, 

Post. 55, 56. alluded: to, (Hampson v. Adsbead and Cotterill v. Tolly) fur- 
| nish a strong inference, that that court would deem a certi 
ficate not requisite to give a title to full costs, on a general 

verdict for the plaintiff, where, in such an action, the tearing 

or damaging the clothes is laid in the declaration as à distind 

and substantive fact, and not as a consequence of the beat- 

ing; even though such charge should be contained in the 

| same count with the injury to the plaintiff's person. The 

Infra. case of Carruthers v. Lamb, determined by. the Common 
Pleas, must have been decided on the same distinction. But 
in two modern determinations, that court appear to have con- 
tradicted this doctrine; at least, in a very great degree. The 
following are the cases of the respective courts on the subject. 


S => 


8 G. 2. ing and spoiling the clothes of the plaintiff, with wbich 
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RIGHT TO COSTS. 3 
zot certified that an assault and battery were proved, it was 
by the judges in the Treasury, that the plaintiff 


se within the statute 22 and 23 Car. 2, because the tearing 


at he clothes, which was joined with the assault and battery, 

it- was founded on an injury to the property of the plaintiff, for 

in hom there was a general verdict. L041 

g . A,s1MiLAR question arose, in a subsequent case, in the Hampzon v. 


and there pushed him down on the ground, the said ground 
deing covered with water, and thereby wetting and spoiling 
his coat, whereby he became sick and weak, &c. A general 
erdict was found for the plaintiff with twenty shillings da- 
mages, and there was no certificate of the sufficient proof of 
battery. The sole question was, whether the plaintiff had 
Yr had not, under the above circumstances, a right to full 
osts? and the Court held that he had not, because the wet- 
ting of the clothes was not a distinct thing from the assault, 


but laid as a consequence of it; eee 
the original cause of action. 


So ESERE FI © 


wv 
2 


Awo by LII, Chief Fustice.— The damaging of the 
clothes is charged in this declaration, as a consequence of the 
asault and battery, and cannot be so separated therefrom, as 
to make jt an independent injury to a personal chattel. And, 
Dixon, Justice, said, the word thereby means the same 


SES LEE 


hould have full costs. And it was said, that this was not a 


Adshead B. K. 
Court of King's Bench; which was as follows; in an gc T- 5 2. 


of trespass, the plaintiff declared in the same count, that the f b. Bull. 
defendant made an assault on him and beat him, and then we 
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as the words per quod, and it has been frequently holden, that 
a plaintiff in an action of trespass is not entitled to full cost 
for an injury to a personal chattel laid with a per quod, un- 
less damages are found to the amount of forty shillings, or 
there be a certificate. If it had been alleged that the defen. 
dant threw water upon the plaintiff's clothes, and that the 
clothes were thereby damaged, the plaintiff would have been 
entitled to full costs; because the throwing of the water upon 
- the clothes would, in that case, have been an eee in. 
| Jury to a personal chattel. 


that the declaration was sufficient to carry full costs, if the 

plaintiff had obtained a general verdict, because, he said, the 

n tearing, &c. was laid therein as a substantive fact; but the 
jury having expressly found the tearing to be merely conx- 

) . quential to the beating ; the Court refused more costs tha 


| 1 ; In the falleving case Mr. Fustice BULLE& was of opinio 
T1 


* 


cotterill v. In this case, which was an action of assault and battery, 
Tolly B. R. P. 


1 27 G. 3. wherein the declaration, after stating the assault, stated in 
9 | 3 Rey. | count, that the defendant then and there tore, ren, 
= - ; &c. the clothes of the plaintiff, the jury found a verdict fo 
„ ttzähe plaintiff with one shilling damages; and they also found, 
upon being asked by GR OSR, Justice, that the clothes wen 
torn in consequence of the beating. It was moved that the 
master might tax the plaintiff his costs, and the distinction, 
as laid down in the case of Hampson v. Adsbead, between lay 
ing the tearing of the clothes as a conseguence of the beating 
and as a Substantive allegation, on a general yerdict for the 
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' RIGHT TO COSTS. 


ase, the trespass must be considered as a substantive charge, 
use it was so laid; and the finding of the jury did not 
ary the case, because they had no right to find the fact in a 
different manner from that in which it was laid ; and if they 
ad intended to acquit the defendant of that part of the 
charge, they should have found him not guilty as to that part. 


AsHuRsT, Fustice—The rule is, that wherever the 
eating the plaintiff's clothes is merely consequential to the 
deating, the plaintiff is not entitled to more costs than da- 
ages, unless the jury find to the amount of forty shillings 
damages. Now, here it is expressly found that the tearing 


ot entitled to his costs. 

BuLLER, Justice. — The declaration in this case is suf- 
ficient to carry the costs, because the tearing, &c. is laid as a 
ubstantive fact. But the plaintiff must recover secundum 
allegata et probata. If the jury had found the truth of the 
allegation, the plaintiff would have been entitled to his full 
costs: but they have negatived that part of the count, be- 
ause they have found the tearing to have been in consequence 
of the beating, and the Court are bound by that finding; 
though it would have been more correct if they had found 
the geſendant not guilty as to that part. 


Grose, Fustice,—l left it to the jury to consider whether 
the tearing was in consequence of the beating, who found that 


laintiff, was stated at the bar; and it was said, that, in this 


p45 in conpequeties of the beating nnn is 


it was, It was then left to the defendant's counsel to endorsss 


or A PLAINTIFF'S 
m eee eee i 
„„ eee 


Tur Court of Common Pleas, in bs 
cisions, appear to have differed from the Court of King“ 
Bench with respect to what hall be deemed, in an action of 
assault and battery, a. sufficient mode of laying or stating 
damage or injury to the plaintiff's clothes, as a distinct and 
$ubstantive allegation, in the declaration; so as to carry full 
costs, without a certificate, on a general verdict for n. 


* 


ee, eee 


" Arkinzon v. ai in an action of assault and denen wherein the de- 
Fass. oy — thar the defendant viruck the plaintiff mary 
— char violent blows, and flung and threw a large quantity of w- 

« ter upon and over the plaintiff, and then and there nt 

« only wetted him, and put him in danger of catching coll 

« but spoiled his clothes,“ &c. jury found for the plaintif, 

vwith under forty shillings damages, and the judge granted u. 
certificate. Motion to tax the plaintiff his full costs. 

Ions LovenoroVGH, said, there was much perplexity 

in motions of this sort, but the sense seemed to him to be, 

i that where the jury do not find forty shillings damages, 

: there should be no more costs than damages. And GovL), 

Justice, observed, that the throwing the water, and then and 

there spoiling the clothes, tied the whole count and _— 

together. And the rule was refused. 


Greenaway, C. 


—_ 


Mears v. Acars, in an action ns for an assault and bat- 


_ RIGHT To COSTS. 


1 thus.—< Aud the said defendant then and there tore, 
rent, spoiled, damaged' and destroyed the clothes and 
wearing apparel of the said plaintiff, to wit, two coats, 

n of two waistcoats,. one pair of breeches, one hat, one wig, 
Sc. &c. (particularizing the different articles of dress) 
wherewith be was then and there clothed, and which be 
then and there bad on, of the value of twenty pounds, $0: 
that they became of no use or value to bim the said plan- 
tiff.” There were two more counts, which only differed; 
om this, in omitting the spoiling of the clothes. The de- 
ndant pleaded the general issue, and, at the trial, a verdict 
is found for the plaintiff, with five shillings damages; but 
e judge did not certify, The prothonotary having allowed 
ll costs to the plaintiff, ä wen adtnaa. -oG cause 
hy he should not review his taxation. 


Ls as hari it was insisted, that 
e plaintiff in the present case, was entitled to full costs, al- 
hough the damages were under forty shillings, and the judge 
ad granted no certificate of the proof of an assault and bat- - 
ry, beeause an injury was charged to be done to the per- 
nal chattels of the plaintiff, and a general verdict found. 
he defendant might have had a finding which would ne- 
ue that charge; the plaintiff could only have a general 
erdict: it must now, therefore, be taken, that the defendant 
as proved to have done the injury with which he was 
Charged. It is a distinct substantive allegation,. though not 

ntained in separate counts. And, in support of this doctrine, 


i G. 3. 
ry, the first count io the declaration, after stating, in the B; M. 9G. 2: 


ual manner, the assault and battery upon the plaintiff, pro- a9. 
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son v. Adsbead, and Mr. Justice BuLLER's opinion in Cot. 
terill v. Tolly. 8 


of the same act for which they gave five shillings damages? 


him stark naked, and spoiled his clothes. But it is evident 


4% 


OF A PLAINTIFF'S ' 


were cited the cases of Thompson v. Berry, 1 Str. 551. 4r. 
nold v. Thompson, Barnes, 119. Carruthers v. Lamb, Ham- 


. F 


Ox the other side, in support of the rule, it was said, that 
there was no authority to shew that, on a declaration framed 
like the present, the tearing would entitle the plaintiff ty 
full costs; it states the clothes to have been on the back of 
the plaintiff; the tearing of them was, therefore, of itself: 
battery, or, at least, was necessarily preceded by a battery, 
since the plaintiff had the clothes on. The judge might 
therefore have certified an actual battery sufficienth 


-Loxp LovcrBorRouGH,—There is no doubt in this 
case, that the same question might have been left to the jury, 
which my brother GROsE asked them in the case of Cotterill, 
v. Tolly, namely, whether the tearing the clothes were pan 


if they had answered that it was so, there would have been 
no question. But it is the same thing, if it appear; on the 
face of the declaration; which, after stating the beating, gots 
on to state, that the clothes of the plaintiff were spoiled, and 
then speciſies each particular article, his coat, waistcoat, hat, 
wig, shoes, Stockings, &. Now I can only conceive one 
case in which, by any reasonable probability, these acts ca 
be considered as wholly distinct; and that is by supposing 
that the defendant had first beat the plaintiff, then tripped 


2 


* 
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hat one act was in consequence of the other ; and the law is 

not to be evaded by a device in pleading. po 
GovuLD, Justice. There are two courses marked out for 
judges in cases of this kind, one by the Statute 43 Eliz. the 
other by 22 and 23 Car. 2. The first, and best determina- 


ion is in 3 Keble, but that has been open to a great deal of Sond, town 


. Taylor, B. 
zubtle reasoning and distinction. Yet, I think that the best K. P. A N prey 


onstruction, which best answers the end of the legislature, 3 E. 


ind puts a stop to all frivolous actions, by restraining more 
costs than damages from being allowed, except in the cases 
specified. If therefore the declaration states the tearing of 
the clothes to be done at the same time with the beating, the 
Court will construe it so as to accomplish the object of the 
statute, and will hold the tearing to be part of the same act, 
and a consequence of the battery. It was well determined 


in the case in (a) 4 Co. that the words adtunc et ibidem, (a) Walker's 


case, 4 Co. 


united and coupled all together, 1 $2 b. 


Harn, Justice. —of the same opinion. Whatever dif- 
ference of construetion there was formerly on the statute of 
Car. 2, it is now settled, that it must either appear on the 
face of the declaration, or be found by the jury, that the 
tearing the clothes is a consequence of the beating. But after 
a general verdict it is to be intended that it was so found; 
and this may be without violence to the cases determined in 
the King's Bench. f 


Wirsox, Justice, —of the same opinion, that there should 
not be full costs. The cases rest on the form of the decla- 


— 
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| ration. If in an action of this kind, the party chooges h 

Fo Fig forego the fort to his person, and goes only for the injury ti 
his clothes, he would have his full costs. But if he wil 
combine both together in one count, the case is within the 
Statute Car. 2, because the principal injury i is the battery; 
and the judge may certify. Rule absolute. 


I x should seem, from these ci that, in whatere: 
shape an injury, or damage to the plaintiff*s clothes, when. 
with he was attired, be charged in the declaration in an a 
tion of assault and battery, the plaintiff will, in no case, in 
the Court of Common Pleas, be entitled to full costs on! 
general verdict in his favour, if the damages are found unde i 
forty shillings, and the judge have omitted to certify that a 
assault and battery were sufficiently proved; at least when 
te injury to the clothes is charged in the same count vit 
the injury to the person of the plaintiff, and to have heen 
committed at the same time and place. | 


„Keb. 849 ALTHOUGH some doubt appears to have been eutertaind 

Tuner, C. k. upon the point formerly, yet it seems now clearly agreed, ti 

Bull. N. P. no certificate is requisite to entitle the plaintiff to full cost 

83% _ however small the damages may be, where the defendut 

i pleads a justification in an action of assault and battery, 
which is found against him. For such justification admits the 

battery, and is therefore equivalent to a certificate of tht 
proof of that fact. But if the defendant justify, and thert-' 
upon the plaintiff make a new assignment, to which the 
defendant pleads the general issue, the plaintiff will have ne 
more costs than damages without a certificate. 


1 
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. nn 
it. oats. 
it is pleaded and found for the plaintiff, * dal p1. g8 . 
be full costs without a certificate. 5 


- 


Ix Wasber v. ns nd es an action of ent 2 
battery, the defendant pleaded molliter manus imposuit upon Wife. B. R. 
the plaintiff, to turn him out of the defendant's garden. The gamma, k. 
plaintiff obtained a verdict, damages under forty shillings, 5. C. a Kl 9 

but the judge did not certify. It was insisted for the plain- 
tiff, that a certificate from the judge was, in this case, un- 
ecessary, since the defendant's plea amounted to an admis- 
foe ani and battery. On the other side, it was 
id, that there is no occasion for a certificate, where son 
sau demesne is pleaded, because that confesses the bat- 
ery, but here the battery is denied, and the special pleadings 
go only to the assault. Lex, Fustice, inclined to be of this 


latter opinion, and doubted whether the battery was con- 
fessed in this case; but the Chief Fustice (Lord Raymond), 
and Pao, Justice, inclined to be of a different opinion, 


ind Mr. Justice Pacz said, that he remembered that Lord 
oLT would allow a smart beating to be admitted on this 


plea. The point, however, was adjourned, and does not ap- 
pear to have been ever decided. 


Bur, if the defendant justify the assau!t only, the plaintiff 
cannot have full costs without a certificate, hauld the da- 
mages be found under forty shillings. 5 


Tavs, in an action of trespass for an assault and battery, Page v. Creed, 


. or A PLAINTIFF'S 


B. R. T. 29G. the defendant pleaded the general issue to the whole, and z 
Aer 38. plea of justification as to the assault only. Replication d. 
| injurid sud proprid, &c. And, on the trial, a verdict was 
entered for the plaintiff, with damages one shilling, and cost 
forty shillings. A rule was obtained to shew cause why the 
; | +1 _ forty shillings costs should not be reduced to one shilling. 
On chewing cause, it was admitted that the jury had not 
really found forty shillings costs, but that the entry was made 
Ts by the officer by mistake. So that the only question was, whe- 
ther the plaintiff was entitled to any more costs than damages! 


=_ By the Court. This question must be determined by te 
| i | | Statute 22 and 23 Car. 2. c. 9. which enacts that, in action 
, f 4 Ee of trespass, assault, and battery, wherein the judge shall not 
_ _- certify that an assault and battery were proved, in case the 
jury shall find the damages to be under forty shillings, the 
plaintiff shall recover no more costs than damages. It is true 
that if a plea of justification extend to the battery, as well a 
the assault, it has been held that no certificate is necessar, 
the justification being tantamount to it. But here the battery 
is not justified; neither is there any certificate that a battery 
was proved; therefore this case falls within the meaning 
the statute of Car. 2, and the plaintiff is entitled to go mom 
costs than damages. 


— 
Of Costs in Actions of Trespass, under the Statute 22 and 
| 23 Car. 2. c. 9. | 
2 Ws come now to consider the cases which liave been ag- 
tated upon the other division of the statute, relative to actions 
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f trespass, where the freehold or tle of land either actually 

, or might have come in question. The observation, 

nade by Lord Mansr18LD, in Clegg v. Molyneux, that Doug. 780. 
here is a puzzle and perplexity i in the cases upon this part 0 
of the statute of Car. 2, and a jumble in the reports, appears 

o be fully warranted by the fact. These cases are of an in- 

finite variety; and the determinations, in many of them, are 
grounded upon, and supported by such subtle and refined 
listinctions and reasoning, as perhaps render it sometimes a 
difficult task to form a decisive opinion upon questions on 

this point, that have, more than once, been the subjects of 
judicial disquisition. An attempt, however successful, will 

de made to methodize and arrange those decisions. 


* 


I not 
e the IT hath been observed, in a preceding part of this section, | 
s, the hat, notwithstanding the words . otber personal actions,” 


made use of in the statute of Car. 2, the construction put 
pon that act of parliament, hath extended it only to actions 
ff trespass quare clausum fregit, that is, to actions where the 


$SAry, 

attery zehold, or title of the land may by presumption or possi- 
attery dility come in question, Hence, in cases where Such free- : a 
ing d old or title in an action of trespass quare clausum fregit, 

, more (P"ig'b! come in question, the plaintiff will be entitled to no 


ore costs than damages, if the latter are not found by the 
verdict to the amount of forty shillings, unless the judge, at 
the trial of the cause, shall certify, pursuant to the statute, 
hat such freehold or title was _— in question. 


22 and 


1 


Ta us, in an action of trespass quare clausum fregit, and Anon. C. B. T. 
putting stakes the laintiff 's 3 
g upon the plainti s ground, it was holden, 2 Vent. 48. 


F 
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' PerHolt, Ch.]. certificate. Nor, in trespass for breaking his close, and cut. 


| Rias the plaintiff with under forty shillings damages, and no cer- 


Mitchel v. So, where the verdict found the defendant guilty of tres- 


MO ROAR oe og ay er Te” 
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| that there should be no more costs than damages, without 1 


Comb. 324. a 
n de ting his rails, for they are fixed to the freehold. - 


3 1 So, in an action of trespass, wherein the declaration Sup- 
Cen. Cn. gested several trespasses, and among others, the turning up 


d. Kikhenne the soil with ploughs, Kc. it was resolved, on a verdict for 


Vide Reynolds tificate, that there should not be full costs. 


v. Osborn . 
5 Mod. 74. which was trespass for breaking his close, and 3 soil, and the point 
adjo and a case cited by Rokerby, J. semb. cont. et vide 5 Mod. g16 contra arg, , 


Butler v. Co- So in trespass, inter alia, for breaking the plaintiff's lock 
1 pas upon his gate, the Court denied more costs than damages, 
It oe gp because the judge had not certified; and they said if it had 


within the sta- 


tute, for the been for taking away the lock, full costs might have been 


ee given; but, by PowsLL, J. this seems to be laid as a tres 


and the posts to pass in order to try the title. 
the frechold. P try 


S. C. 6. Vin. Abr. 357 Marg. cites Lane v. Brown, H. 12 Anne. 


So 5 I 0 Py . . 
los. passing with cattle, and of breaking and prostrating the 
Bunb. 167. 2 


Comb: 420. hedges and fences of the plaintiff, and a penny damages, cot 
18 85 de incremento were refused, there being no certificate. 


* v. Reeves, Tux same point was ruled accordingly, where an actiondl 
Bull. N.P. wh trespass was brought for breaking and entering the plaintif' 
34 a _—_ close, and cutting down, lopping, and spoiling trees there 


zen. Dis. growing, and the plaintiff recovered a verdict, and two- pena 


damages. 
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5 


a Acain, in trespass for breaking and e a house, Sr. 0 | 
It reaking down the window-shutters, and breaking to pieces l } 
nd W the bolt belonging to the window-shutters, the Reg, 107, 
F, having obtained a verdict with only one shilling da- Nicholls, c. B. 
ge ages, was allowed no more costs than damages, as the judge « Sir. g 7. 
up d not certified. Rep. 197. * 
for | 88. Pr. 0 | 
1 So, in an action of trespass quare clausum fregit, and — — 


ting a wall upon the plaintiff's ground, by the opinion of 13 C. , B. R. M. 


ord Chief Fustice Raymond, and RRYNOUns, Fustice, «La. Ray 
here ought to be no more costs than damages, except the 
mages amount to forty — — a certificate. 


of 
95 


Tu same point rexolved, where, in trespass for breaking his Ley. Hobbs 
oe, and grazing the herbage with cattle, and subverting & 3 MRI 
de soil with ploughs, digging therein, and obstructing his ys iq. 
atercourse, by which his close was overflowed, there was a 


CO En A ON Ee: 5 


So, in 1 case, where, in an action of 3 for break- Wb rry 

ag the plaintiff's close, and cutting down his corn there grow- 8 of 
dg, and taking and carrying the same away, the defendant CORO | 
s found guilty only of the cutting the corn, and not guilty S fed. 318. 

the carrying it away, the Court strongly inclined to be of _—_ $.c. Ly 


pinion, that the plaintiff should not have full costs, there Ly, v. Fry. 
ing no certificate; but the question was adjourned, 


1432 


Tas plaintiff declared in trespass for breaking and enter- 88 

his close with cattle, and bruizing, pressing, and spoiling * 10 
ple there found, and obtained a verdict with amal da- l Fe, 

| 3 1 
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g ; mages, under the sum of forty shillings ; and it was rule i 
1 1 that, since the judge had granted no certificate, there coul 
| be no more costs than damages; and by the Court, the 
g f apples, for ought that appears to the contrary on the face d 
i the declaration, might be growing, though stated to be ther 
1 found. | 
| { Dixie Bart v. So, where, in an action of trespass, the declaration was fy 
1. H. 6 0. breaking his close, and with pick-axes, &c. digging up an 
| 4 _ ö subverting the soil, and breaking, prostrating, and destro 
1 ing his pales, rails, and gates there fixed and erected, to the 
8 value, &c, a certificate was holden requisite to entitle th 
1 : plaintiff to full costs, the damages being under forty shilling; 
F ] | for the freehold might have come in question. 
; 1 9 Tomlinson v. AGAIN, in an action of trespass, for breaking and entering 
4 S.. plaintiffs house, and breaking his cellar-door, the juy 
Kh | 5: C, Cu Pr found for the plaintiff as to breaking the door, damages in. 
4 Ea F. 117» . 


pence, and the residue for the defendant ; for want of a ct 

tificate the plaintiff was allowed no more costs than damage, 
because the door was fixed to the freehold, and no person 
chattel, and consequently the title to the freehold might hat 
come in question. | 
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Blunt v. Mither So, in trespass for breaking and entering the plaintift 
C.B.M.12G.1. | 


1 Str. 645 house, and keeping him out of the use of the house, with! . 
Eo Rep. —5 continuando for a month, whereby the plaintiff was put 1 7 


great expences to regain the possession, and in the mal 
time lost the profit and use of it, the plaintiff shall only ha- 
the same costs as damages, in case the damages are ſous 


4 


to 
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his is a plain trespass quare clausum fregit, and the per quod 
only aggravation ; the title might have been in question. 


In a subsequent case the question was, whether the plas __ 
iff should have full costs, or no more costs than damages, 2 C. 3. : 


3 Burr, 1282. 
nder the following circumstances ; this was an action of 
respass vi et armis, for breaking and entering the plaintiffs 
dwelling house, and there making a great noise, affray, and 
Jisturbance, and continuing it for two hours, and until the 
plaintiff and his father, Richard Appleton the elder, and one 
bristopber Atkins were compelled and obliged to give, and 
lid give the defendant their promissory note for 61, 175. pay- 
able to him the said defendant. The jury found for the 
plaintiff, and gave him a guinea damages, but there was no 

rtificate from the judge that the freehold or title was in 
question. | 


Loa o — —This case e depends upon the words, 

« and until the plaintiff, &c. were compelled, &c. which 
ords are barely an aggravation of the defendant's continu- 
ng in the house; and nothing more. On the first words, 
(vir. * breaking and entering the house,) the freehold 
mig bt have come in question. 


Ma. Justice Ds xn1s0n concurred that they are only words 
of aggravation ; which need not even be answered in a plea, 
The Court (absente Fosr EA, Justice) directed the master 
to tax the costs at a guinea only,” | 


70 


vide g Wils. 


styleman V. 


Patrick, C. B. 


M. 28 Car. 2. 

1 Freem. 214. 
8. C. 2 Mod. 
341+ 


where the freehold or title, for any thing that appears to the 


+ 


tion; notwithstanding a further injury be charged to some. 


costs, however small the damages may be; that not being: 


come in question, and the plaintiff was allowed full costs, . 


/ 


. + If : 
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Fon the above cases it is abundantly evident, that a cer. 
tificate from the judge, who tried the cause, that the free. 
hold or title to the land mentioned in the declaration was in 
question, is absolutely necessary to constitute a title to full 
costs, in all actions of trespass quare claugum fregit, (in 
which the damages found do not amount to forty $hilling 


contrary on the declaration, might be the subject of litige 


thing fixed to the freebold, or any other circumstances laid 
barely as an aggravation or as a consequence of the prind- 
pal trespass to the freehold or land. 


Hzxcs also, as the operation of the statute is confined t 
cases where it is practicable for the Judge to certify the till 
to have been in question, it is obvious that if it appear, fron 
the pleadings in the cause, or the nature of the case, to be 
impossible that any question relating to the freehold or tith 
of land, could be discussed, the plaintiff is entitled to ful 


case within the statute of 22 and 23 Car. 2. 


Tu us, in an action upon the case, by a commoner again! 
defendant for turning his sheep upon the common, 50 that 
the plaintiff could not enjoy his right of common in {an 
amplo, &c. the plaintiff obtained a verdict with ten billing 
damages; this was resolved not to be a case within the statut 
of Car. a, since by no possibility could the title of the land 
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the opinions of Nox TH, Chief. Fustice, and Wy n DHA and 
$cn06cs, Fustices, against that of ATx1ns, Fustice ; who 
thought the case within the statute; for although, he said, the 
title of the land could not come in question, yet common 
cen * r man may have freehold in it. 


county of Essex, and chasing, hunting, and killing divers 
oxes, hares, conies, partridges, and pheasants of the plaintiff, 
and taking away other his goods and chattels. Plea, not 
ilty. On the trial the defendant was found guilty of 
breaking and entering the free warren of the plaintiff, and 
hasing and hunting one hare, e six- pence, and not 
as to the residue. 


costs for the plaintiff. For which purpose it was alleged 
hat this was not a case within the statute of Car. 2, because 


defendant it was insisted, that it was possible the freehold 
r title to the land might be so interwoven with the title to 
$0 that he free warren, that both might come in question. And 
in lan here the freehold might come in question, but did not, and 
billing he damages are under forty shillings, there shall be no more 
gtatute sts than damages. . 


osts, b GovLD, Fustice.—lI think the act of parliament is con- 
ned to such actions of trespass, where the soil or land is 


A nor ion was made that the prothonotary might tax 


here there could not possibly be any question relating to the 
and, but merely to the franchise of free warren. For the 


71 


So where the plaintiff declared, in an action of trespass, gt 
for breaking and entering his free warren in Aveley in the f 17 G. g- 


1151. 


2 
* 


1 Str. 5 


(a) Smith v. 
Betterton 
2 Jones 232, 
S. C. Raym. 
87. 
kin. 100. 
2 Show. 28. 
(b) Orpwood 
v. Holden, 
3 Keb.'g 
— Ibid. 


00 Ven v. 
ilips. 
Salk. 208. 


d) Keen v. 
histler, 


S.C. dciw. 
Eq. Rep. 197. 
(e) Colethurst 
v. Hayes, 
Carth. 225+ 
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mentioned in the declaration as the subject of the trexpa 
complained of. The right of free warren aid :m0k in the tos 
. ag rag 1: 


e Justice. Of the same opinion. In action 
instituted merely for breaking free warren, it is impossible the 
title of the soil can ever come in question; for though both my 
concur in one person, yet the title to the free warren is alway 
collateral to that of the land; for a man may have free war. 
ren in alieno solo. Besides the hare so hunted was the per. 
sonal property of the owner of the free warren ; and if any 
injury be done to personal property, that will take it out of 
the statute, and entitle the plaintiff to full costs. 


Nakks, Fustice—Of the same opinion. De Grir, 
Chief Fustice, absent. Rule absolute for _— the _ 
full costs. 


So in an action of trespass, vi et armis, (a) for breaking 
throwing down, overturning, and spoiling the stalls of the 
plaintiff erected in the market-place of H.—(b) for taking 
away two of the plaintiff's sheep;—(c) for chasing, driving 
and wounding his sheep, per quod some died, and others 
were damnified ; and also for taking and carrying away one 
| hog of the plaintiff's, where the jury found the defendant 
guilty of all but the taking and carrying away of the hog, af 
which they found him not guilty ; (d) for chasing his cos 
and his domestic fowls, viz. hens, geese, &c. with dogs, which 
dogs were used to bite tame fowl, by whose biting they ve!* 
killed; — (e) . his sheep, and that he (the defer- 


wh 
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dant) ad loca ignota eos abduzit et elongavit;: (J) for 2 


pushing the tap out of a barrel, by means whereof the beer 5 Si 
was spilt;—(g) for breaking a water-pailz-(b) for killing Bleis bad. % 
2 goose —(i) for taking the plaintiff's horse and sending (, packer, . 
and conveying him from H. to G. —in actions of debt, 45. () flap v. 
$umpsit, trover, trespass de bonis asportatis, (of goods not 175 1 
fixed to the freebold) and, in short, in all other personal ac- VideComb.75. 
tions whatsoever, (except actions of slander and assault and 

battery, which have been already treated of at large) where, 

from the nature of things, it is impossible that the freehold 
or title should, or could have been in question,—the plaintiff is 

not precluded from recovering full costs, in any shape, by the 

operation of the statute of Car. 2, if he recover any damages, 

howsoever small the amount may be. However, although a 

plaintiff's right to full costs, is not in the preceding cases, 

affected, in any manner, by the statute of Car. 2, such right 

is not indefeasible; since, we may remember, that, in all per- 

sonal actions, not being for any battery, nor any title of land; 

nor (now) for Slanderous words, a judge has it in his power, 


pr where the damages are under forty shillings, to obstruct full N 

king costs, if he conceive the action to be extremely frivolous and 

ing WW vexatious, by certifying upon the postea, in pursuance of the 

the WY 5tatute 43 Eliz. c. 6.—that the damages to be recovered do ; 
on not exceed forty shillings. * 

08, d Uzox the same principle, a plaintiff shall-have full costs Gilb. Eq. Rep. 


in an action of trespass quare clausum. fregit,—wherein the Kan. aa. 


declaration contains several counts, one of which relates to a 263. 
trespass upon land, in which the title might have come in 
question, and another charges an injury to, or asportavit of 


=, 
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2 personal chattel, where the freehold or title could not pos. 
sibly be in question should a general verdict with entire 
damages be found for him; though there be neither a cert. 
ficate from the judge, nor damages to the amount of forty 
shillings. And the reason is, that there being a general yer. 
dict, some of the damages must be proportioned and applied 
to the second count, which is grounded upon an injury to 

mere personalty, utterly unconnected with, and independent 
of any question relative to the freehold or title, and cons. 
quently, upon that count, it was impossible for the judge to 
grant the certificate prescribed by the statute of 22 and 21 
Car. 2. . | 


Barnes v. Ed- Tu us, in an action of trespass for breaking his close, and 

* 25 Car. 2. impounding bis cattle, the plaintiff having, upon not guilty 
a Mod. 39- pleaded,” obtained a general verdict with under forty dll. 
lings damages, it was holden that he was entitled to full coxts; 

the defendant being found guilty of the whole declaration, 


- p „ ** — 1 8 » — ge 
ea TA ad NS > Þ I LED e A * 2 
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one of the counts whereof was for his impounding of the 
plaintiff's cattle. ; | 


Kaighty v. | 6 And again, in an action of trespass, wherein the declan- 
H. 26 C. a. tion contained one count for a trespass upon land, and ano 
8 ther for taking and carrying away a hog, upon a general ver. 
dict, with damages under forty shillings, the plaintiff vu 

6 allowed full costs without a certificate. And the same prit- 

Þ- pom ciple attaches, in some cases, where an asportavit of pro- 
Gilb. H. S. 7. perty is joined in the same count with a trespass upon land 
22 and a general verdict is found for the plaintiff. But sone 
contrariety and confusion prevail in the cases on this subject. 
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not only with respect to what is, or is not, but likewise with 

respect to the subject matter of such an asportation as will, 

when contained in one and the same count with a trespass 
upon land, entitle a plaintiff to full costs, on a general ver- 
dict in his favour, however trifling the damages may be, 

without a certificate. 


In an action of trespass quare clausum fregit, PTR Anon, © * 
up and carrying away of his trees, it appeared i in evidence, a Vent. 215- 
that the defendant had entered into the plaintiff's close, and 
dug up several roots of his trees, and removed them about 
two yards from the place where they were dug up, to a 
different part of the same ground. The jury gave damages 
under forty shillings, and the judge did not certify. It 
as resolved by Po L EXT Ex, Chief Fustice, and Rox A, 
ustice, (against the opinion of VEM T AIS, Justice, ) that 
he plaintiff should have full costs, because the roots were 
arried from the place where they were dug, thoygh not re- 
moved entirely from off the ground. 


Au p in one report of the case of Blacbley v. Fry, which Skin. 666 


was trespass for breaking his close, and cutting and tak - _ of Bic: 


ing away bis corn, and the defendant found guilty of the Gm, 19% 


whole trespass, but ing away the corn, as to which h . 
was acquitted, the Court are made to say, that if the defen - noticed. 
dant had been found guilty of carrying the corn away, though 

not from off the premises, the plaintiff would have been en- 


titled to full costs. 


* 


zur from the later resolutions on this point, it should 
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Cited 1 Str. 
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tion for full costs, (notwithstanding the judge had not cer. 


Anon. C. B. 
T. 11G. 1. 


1. Str. 629. 
8. C. Gilt Eq. 
Rep. 198. 


seem that an asportation, to give a title to full costs, should 
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be an absolute and entire removal of the property from the 
land of the owner, and not a partial conveyance of it to ano- 
ther part of the premises. * 


Tu vs, in trespass for breaking and entering the plaintiff; 
close, and eating his herbs, and for pulling up and throwing 
down three perches of bedge lately erected, there was a ver. 
diet found for the plaintiff, and five shillings damages. Mo- 


tified) on the ground that there was an asportation laid in 
the declaration, viz. pulling up and throwing down the hedge 
which could not be done without some asportation ; but by 
Hor T, Chief Fustice, and the Court, by asportation is meant 


a carrying quite away, and not such an asportation as this; 
so the motion was denied. 


f 
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In a subsequent case, the question was whether the bred 
ing down, tearing up and spoiling of five poles, erected and 
affixed in the plaintiff's close, amounted to an asportation; 
and it was resolved that these words imported no asportation, 
which must be an entire carrying away. In support of thi 
doctrine the Court relied on the above case of Franklin . 
Folland, and expressed themselves dissatisfied with the reso- 


lution in 2 Vent. 215. 8 
> 541 

; . the 

Ix a late resolution by the Court of King's Bench, it vu 

' cot 

held that, if what is laid in the declaration as an atportd: N be 


vit amount to nothing more than a description of the mode 
in which the injury to the land was effected, and is laid r 
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part and en of the same act, a certificate, although 
the plaintiff obtains a general verdict, is requisite to entitle 


him to full costs, except the damages should be found to the 
amount of forty shillings. And the reasoning in the case 


s existed there, 


(1) In the case reported in 2 Vent. 
215: Pollexfen and Rokeby, Justices, 
er- held that the removal of the roots 

= to different part of the premises, 

from that where they were dug up, 
amounted to a sufficient asportation 
to carry full coats, by analogy tothe 
by case of felony, where, they said, a 
bare removal of goods from the 
place in which they were found, 
with a felonious intent to steal 
them, constituted the crime of fe- 
lony. This notion is certainly just, 
where 8uch felonious taking and 
carrying away is merely of the per- 
zonal goods of another, — no way an- 
nexed to the freehold: for if they are 
things real or savour of the realty, 
larceny at the common law cannot 
be committed of them, And, by 
the rules of the common law, it was 
no larceny, but a bare trespass, to 
steal things adherent to the free- 
hold, auch a corn, grass, trees, and 
the like, or lead upon a church or 
house; that is, if any of these things 
were tevered from the freehold, and 
at the tame time, by one and the 
ame continued act, carried off by 
the pers0n who 8eyered them, —be- 
cause under uch circumstances they 
could not, in strictness, be zaid to 
de the pertonal goody, as such, of 
any but the person who commit. 
ed the trespazs, zince the very act 
"taking was what turned them into 
pertonal goods, 
T. C. 134- 140, 141. 6th Ed,—and 


(Vide 1 Hawk. 


alluded to appears strongly to affect the authority of that re- 
ported in (1) 2 Vent. 215, even if an absolute as portation had 


4 Bl. Comm. 229, &c.) Hence it 
should seem, that even an entire as- 
portation of roots, or corn, if done 
at the tame time, and as part of the 
same continued act of the digging 
up the one, and cutting down the 
other while growing, can hardly be 
said to constitute such an asporta- 
tion of the property of another, as 
will entitle him to full costs on a 
general yerdict in an action of tres- 
pass puare clausum fregit, without a 
certificate from the judge pursuant 
to the statute of Car. 2, where the 
damages are found under forty ahil- 
lings, as in uch cases the freehold 
certainly may come in question 
If auch an asportation of prop 

adherent to the freehold, shall be 
deemed sufficient in trespass. guare 
clausum fregit, to carry full costa, on 
a general verdict, however small the 
damages may be, without a certifi- 
cate, perhaps no good reason can be 
assigned why a spoliation of that 
species of property, should not, on 
a general 4 0 equally effica« 
cious in congtituting à title to full 


costs ;—which militates against all 


the authorities on the point. Vide 
ante, page 66, &c.— And perhaps it 
might with equal force becontended 
that the digging up of turf, peat, &c. 
and carrying the Same away amounts 


to uch an but which, in 
e 
cient, without a certificate, Sed 
quare. - pM 
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Cleggand an- Ix this case, a rule had been obtained to shew cause, why 


ther v. Moly- 
neux and ano - 
ther, B. R. T. 
21 G. g. 
Doug. 780. 


the master's altocatur of the costs taxed for the plaintiff 
should not be vacated, and why he should not tax the de. 
fendants their costs on the postea. After argument at the 
bar, the case stood over during two terms for the judg. 
ment of the Court, it heing understood, that there was, for 
some time, a difference of opinion among the judges, 


Loxb MansF121D now delivered the unanimous opinion 
of the Court, to the following effect; This is an action of 
trespass quare clausum fregit. The first count states, that 


the defendants broke and entered the close of the plaintiff, 


and the grass of the plaintiffs there then growing, with their 
feet, in walking, trod down, spoiled and consumed, and dug 
up, and got, divers large quantities of turf, peat, sods, heath, 
stones, soil, and earth, of the plaintiffs, in and upon the 
place in which, &c. and took and carried away the same, and 
converted and disposed of the same to their own use. There 
is another count, upon a similar trespass, in another close. 
The defendants have pleaded the general issue to the whole 
declaration, and two special pleas to the second count; and, 


on the trial, a verdict has been found for the plaintiffs, on the 


dants on the special pleas; and the judge has not certified. 


general issue, with one shilling damages, and for the defen- 


The question on this record, is, whether the plaintiffs are 
entitled to any more costs than damages under the statute of 
22 and 23 Car. 2.c.g.? There is a puzzle and perplexit 
in the cases on this part of the statute, and à jumble in the 
reports; and, as the question is a general one, we thought it 


proper to consult all the judges; and they are all of opinion, 


— 
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that this case is within the statute, and that the plaintiffs 
ought to have no more costs than damages. You will 
observe, that what has been called an asportavit in this de- 
claration, is a mode, a qualification, of the injury done to 
the land. The trespass is laid to have been committed on 
the land by digging, &c. and the asportavit as part of the 
5ame act; and, on the trial of the issue, the freehold certainly 
might have come in question. This is clearly distinguish- 
able from an asportavit of personal property where the free- 

old cannot come in question, and which, therefore, is not 
within the act. Thus, after trees are cut down, and, there · 
dy, severed from the freehold, if a trespasser comes and car- 
ies them away, that case is not within the statute, because 

e freehold cannot come in question. Here it might. 


Taz rule made absolute as to vacating the allocatur of 
plaintiffs costs. 


In an action of eee the pine db Smith v. 


is house, continuing therein forty-eight hours, disturbing 
im in his possession, and eating and consuming twenty 
dunds weight of beef, specifying also several quantities of 
utton, veal, lamb, beer and ale. Verdict for the plaintiff, 
d half a guinea damages. And, upon consideration, the 
ourt awarded full costs to the plaintiff; for as to the goods, 
t was said to be in the nature of an action of trover, and 


Clarke, B. R. 
P. 13G. 2. 
2 Str. 1130. 


hat besides there was to all purposes an asportation, which 


ways carried costs. 


Ir, in . quare domun frog et | bovis Anon. B-R.T. 


# 
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asportavit, the defendant be acquitted as to the breaking the 
house, and found guilty only of the taking away the good, 
the plaintiff shall have full costs, of whatever amount the da- 
mages may be; for the acquittal of the defendant as to the 
trespass upon the freehold, reduces it to a question relative 
to mere personal property, which is not within the statute of 
22 and 24 Car. 2. | 


An d a plaintiff shall have full costs without a certificat, 
if he obtain a general verdict with the smallest damages, a 
a count, which contains a trespass upon land, and also u 
injury to personal property. But to communicate this right, 
uch injury or trespass upon the personal chattel or propem 
must be laid in the declaration, as a substantive and indeper 
dent fact, and not merely as a circumstance in aggravation 0 | 
damages, or as a consequence of the trespass to the freeholda 
land. The reason, which renders a certificate unnecessary, 
on a general verdict for the plaintiff, where an injury to pt 
sonal property is charged in a distinct and separate count, 
equally applicable and conclusive in the present instance - 
for the plaintiff having obtained a general verdict upon: 
count stating a trespass to the freehold or land, and i di. 
net trespass or injury to personal property,—some damays 
must necessarily be intended to have been given on accoult 
of the latter trespass, which is not a Wee 
ing of the statute of Car. 2. 


Tu vs, in an action of trespass for entering his close u 
cutting his cable, whereby he lost the use of his boat, a dc 
dict being found for the plaintiff, damages two-penct | 
was resolved that the plaintiff should have full costs. 


— 


in trespass for entering his close, and e 8 


pre cheep, and damages found under forty shillings, P. 7G. 

no certificate was held requisite to entitle the plaintiff to full s. c. Cas. Pr, 
costs, there being a damage done to a personal chattel. So, 4.47... v. 
in trespass for breaking his elose and chasing his hull, the , e 
plaintiff shall have full costs, without a certificate, if he re- 8 C. Sir 661 


cover e |; VV 


* 


Ac ax, an action of trespass was brought for the entry of Anderson v. 
Buckton, B. R. 


diseased eattle into the plaintiff's clos:, per quod the plaintiff's T. 5G. +. 
cattle were infected. Plea not guilty, and, on the trial, the IM 198: 
jury found a verdict for the plaintiff. with twenty $hillings 
damages. No certificate having been granted by the judge, 

the question was, whether the plaintiff, under the circum- 

stances of this case, had a right to full costs? | 


= | Tur Chief Fustice (Sir well up: Powys, and 

* FoxTestue, Fustices, thought, that such right existed, 

1 decause the consequential damage is a matter for which the 

plaintiff might have had a distinct satisfaction. And they 

likened it to the case of an actiun of battery, per quod. con- 

ort ium of the wife, or servitium of the servant, amisit, 

which for that reason are not within the statute. The true 
distinction is, where the matter alleged by way of aggra- . 
vation will entitle the party to a distinct satisfaction. As- 

portation of trees may be a ground for trover, but yet may be 

lad as an aggravation in trespass, and the plaintiff shall 

have full costs. If a man enters and chases, and kills my 

cattle, that is a distinct wrong, but yet may be joined as 

matter of aggravation. Suppose, I have two closes at a 


peat distance, and the same watercourse running through 
G 
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both, I may allege the entry into one, per quod the water 
was prevented from coming to the other, and there shall be 
full costs. | | 


Eyre, Fustice,—was of a contrary opinion, because, he 
said, this recovery would not be pleadable in bar fo a special 
action upon the case for the special injury uod cgteti 
negaverunt, And the plaintiff had full costs. 


p Gramville v. And in trespass quare clausum fregit, and trampled upon 
15 | - 2 7 2. and Spoiled a hay-rick of the plaintiff there then being, on: 
| itzgib. 42. 


0 [+ Hogs .S.C. verdict for the plaintiff with damages under forty $hillings pu 
| of Grandes v. the Court said that, by the authorities, where a trespass ws Wi anc 


4 iltshire. - \_- 
4 Ps. laid to be committed on a chattel severed from the freehold, fort 


ca de plaintiff shall, on a general verdict, have full costs. Bu, f in g 
* in this case, the judgment was afterwards arrested on an ob- 
jection to the declaration. 


ma" = Bo r, in the following case, where the plaintiff declared, n Subs 


N — — the same count, for breaking his house and barn, and lock- hold 
| ing the doors of the said barn, and taking and detaining tt for tl 
goods and chattels of the plaintiff therein found, for a bu 4ama 
space of time, and depriving him of the use of the said bam, if che j1 
house and goods, &c. on a verdict for the plaintiff, with on) | 
two-pence damages, it was holden that he should have 0 
more costs than damages, because the judge had not certift 


that the freehold or title was chiefly in question. 


195. 
S. C. Bunb. 207. 


the otl 


was the 


\ 


Lox po Chief Baron (1) Gir sur, in delivering the 0p 


(1) When this case first came be- Chief Baron, thought that the p | 
fore the Court, Eyre, at that time, tiff was entitled to full cou, be 


8 


IL 
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nion of the Court, went very much at length into the statutes 


relative to costs, and the cases decided on the statute of 22 and 
23 Car. 2; and he said that, although he doubted somewhat of 
it at first, he was then clearly of opinion with the rest of the 
Court, that the plaintiff should have no more costs than da- 
mages. In this case there is no count but where the freehold 
might possibly come in question. Here is no separate count for 
taking and detaining the goods and chattels, because it is 
connected with the breaking and locking up the barn, as to 
which the title might have been in question; and then the 


rest is laid merely in aggravation of damages. If a man will 


put his goods into my barn without my leave, he cannot enter 
and break in, in order to come at his own goods; and there- 
fore, upon this count, the property of the goods might not be 
in question, but merely the barn that was thus broken. 


- 


Ax should that part of the declaration, which charges an s Vent. 180. 
injury to, or asportavit of personal property,—whether as a Cas Pr. c. r. 


substantiye fact in the same count with a trespass to the free- _ 208. 


hold or land, or in a distinct and separate count,. be found 
tor the defendant, the plaintiff cannot have more costs than 
damages, if the latter are found under forty shillings, and 
the judge have omitted to certify that the freehold or title was 
in question; for by negativing that part of the complaint re- 
lative to the personal property, the verdict converts the case 
the other Barons, Price, Page, and Gilbert created Lord Chief Baron of 


Gilbert, being doubtful, the question the Exchequer in his room, who 
vu then adjourned ; before the mat- afterwards delivered the unanimous 


Lord Chief Justice of the Court Barons) against the plaintiff's right 
common Pleas, and Mr, Baron to full gosts. 


G 2 


er was recopsidered by the Court, resolution of himself and the reit of | | 
Lord Chief Baron Eyre was appoint- the Court, (Price, Page, and Hale, 
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into a mere action of trespass quare cluusum fregit, and 
thereby brings it immediately and expressly within the words 
of the statute of 22 and 23 Car. 2. c. 9. (1) 


+ Freem. 213. Bur wherever, in an action of trespass quare clausun 

3 fregit, it is apparent, on the face of the pleadings, or from 

263. the nature of the case, that the freehold or title of the land is 
in question, a certificate upon the 22 or 23 Car. 2, is by no 
means essential to constitute a title to full costs. For ben 
it would be superfluous and nugatory to certify, it being no- 
torious upon the record, that no other question could be in 
litigation or dispute, but a question concerning the title; to 
ascertain which particular, is the sole object of the certificate 
prescribed by this statute. . 
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8 Tu us, where the plaintiff recovered only thirteen shillags 
2 - B. damages in an action of trespass quare clausum fregit, where 
: _ 54 in it appeared upon the record, that a view had been taken by 
consent of the parties, though the judge had not certified, it 

was holden that the plaintiff should have full costs. And by 

the Court, a view cannot be granted unless the title comes i 


question; and therefore the granting it, is equivalent to 4 


A i 
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(1) In actions of trespass quare the declaration, and the damag* 
clausum fregit, where an asportation found under forty shillings, then 
or injury to personal property is must be a certificate to entitle the 
likewise charged, some attention plaintiff to full costs. Though ts 
should be given, on the pirt of the said, if the verdict was taken ge 
defendant, to the declaration, and nerally where there was no evident 
the evidence at the trial; that, if given of an asportavit, and damagh 
that part of the complaint relating under forty shillings, the Cov" 
to, the personal property be not will, on motion, amend the verdi 
proved, the verdict may be properly by the judges notes. Gilb. Eq. Ref: 
entered; for if the defendant be 199. 1 Bac. Abr. 514. 4. 
found not guilty as to that part of e 


RIGHT TO COSTS. | | 85 
certificate that the title came in question; and by all the 
prothonotaries it is always the practice to _— full costs, 
EEE IE | 


\ 


In another case, which was trespass quare clausum © fowl Ss an 
and spoiled his grass, the defendant justified the trespass = — 2 2. 


L 
under a right of way there; replication, extra viam, and 8. C.by = 
issue thereon. A verdict being found for the plaintiff, on 8 


the trial, with damages not amounting to forty shillings, the 8 


sole question was, whether he should have full costs, or no Za — 007 


more costs than damages? And it was said no title came in 


question upon the trial, for the way was admitted, and the 
issue was only whether the defendant was guilty extra viam. 
But by the Court, —the plaintiff shall have full costs; for 
first, there was a title to the way in question upon record, 
and so the case is out of the intent of the statute; and, se- 
condly, upon this issue extra viam, a title to the way is' in 
question, viz. of what extent the way is ?—whether ten or 
twenty feet in breadth, &c. all which came in question upon 
the trial, Otherwise, perhaps, if the extent and place where 
the way lics had been agreed in the pleadings. In the prin- 
cipal case, the plaintiff had full costs. 

Tux doctrine laid down in Asser v. Finch, has been con- Higginsv .] 
firmed by two subsequent resolutions, where the question ap- . 5 0 
pears to have occurred upon precisely the same pleadings |, 10 1. n. 
vith those in the first mentioned case. But it is otherwise, s 796. 


S. P. Beale v. 
if the way, under a right to which the defendant justifies, T. 196. 2 
be defined hy metes and bounds in the plea, and the plaintiff 2 Str. 1168. 
ryly extra viam; for here no doubt can arise concerning 


the extent and locality of the way, since these circumstances 
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| are admitted and agreed by the pleadings ; and, therefore, in 
such case a certificate from the judge, that the freehold or 


title was in question, is necessary to entitle the plaintiff to 
full costs, in case the jury find damages under forty $hil. 


\ Aings. 


Cockerill 4 Tu us, in an action of trespass, for breaking and entering 
R. T. 23G. g. the close of the plaintiff, called the Croft, and for committing 
| therein divers trespasses on foot and with cattle, carts, way- 
gons, &c. and also for other trespasses in other closes, the de- 

fendant pleaded several pleas; first, not guilty generally, on 

which issue was joined. 2dly, A justification of the trespasss 

in the close called the Croft, under a right of way, which bal 

been set out, by an award of commissioners, authorized for 

that purpose, by an inclosure act of parliament. This ple, 

after setting forth in part the act of parliament for inclo- 

ing certain open fields, of which the locus in quo was par 

cel, and the powers, therein contained, enabling the con- 
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missioners, by their award, to lay out proper ways, & 
and the making of such award by the commissioners, pv 
ceeded thus,—* and did thereby order, &c. that then 
« should be at all times thereafter a road or way for cattlt 
« carts and carriages of the breadth of twenty feet, 3s tit 
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. g | * Same was then staked, ditched, or bounded out, hin 

1 i in the said place called the Croft, leading from a cer Ve- 
A public highway called the Malton road, in the said A men 
4 ES « before mentioned, southward, into through and over 7 and 
q 25 e said place in which, &c. by the description of the east 50 MI 


« of lands therein awarded to the said . Cockeril! G 
«« plaintiff) to and from a certain other public high 
« in _ Said award mentigned, called West-Lane, 
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« fore,” dec. Replication new assigns other trespasses done 
and committed by the defendant otherwise and on other 
« occasions, and for other purposes than in and for the 
« using of the said way and out of that way.“ ' Rejoinder | 
not guilty to the new assignment. 'There was another 
plea to other trespasses, justifying them by escape of cattle 
through the defect of fences reparable by plaintiff; to this 
last plea, there was a replication traversing the prescription 
to repair, and rejoinder, taking issue on the traverse. On the 
trial at York assizes, 1782, there was a verdict found for the 
defendant on the issue taken upon the traverse of the pre- 
scription to repair, and, for the plaintiff, on the two pleas of 
not guilty ; damages thirty shillings. . | 


Tung master having taxed full costs for the plaintiff, a rule 
was obtained to shew cause why he should not review his 
taxation. 


On. shewing cause against this rule, the counsel for the 
plaintiff cited the cases of Asser v. Finch, Higgins v. Fen- supra, 83. 
ning s, and Beale v. Moor, and urged the practice of allowing 
full costs under similar circumstances. For the defendant 
it was said, that this case was materially distinguishable from 
that in 2 Lev. there the way was not accurately defined in the 
plea, but here it is exactly described and by the new assign- 
ment, the extent and direction thereof are both admitted; 
and then the case is nothing more than the plea of the ge- 
neral issue to an action of trespass quare clausum fregit, 
consequently a certificate is necessary to n the e 
to a costs. 
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OF A PLAINTIFF'S 
| Loxd MANSsTIEID.— This question arises on the con. 
struction of a statute, which was made for the prevention of 
frivolous suits for casual and accidental trespasses, occasion- 
ing no material detriment or injury to the owner of the soil. 
A new assignment is like a new action ; and the present case 
is exactly the same as a new detlaration in an action of tres. 
pass quare clausum fregit, and not guilty pleaded to it. The 
defendant possesses a right of way, and, the declaration being 
general, it is incumbent upon him to plead such right; he 
has done so with absolute certainty, for he has pleaded it a: 
laid out by stakes by commissioners; the plaintiff in his re- 
plication admits the way as delineated in the plea, but ys 
that his action was commenced for trespasses, committed ou! 
of that way, to the charge of these latter trespasses the de- 
fendant pleads not guilty, and thereby reduces it to a mere 
general action of trespass without a justification ; and as the 
damages are found under forty shillings, and the judge hath 
not certified, the plaintiff can have no more costs than da- 
mages. And this is agreeable to what is contained in the 
latter part of the report of the case in Levinz, where it 5 
said that it might have been otherwise, if the extent and place 
where the way lies had been agreed in the pleadings. 


By the Court. Rule absolute. (1) 


(1) In the Law of Nisi Prius, last * tiff should have no more cov 
Ed. 330. there is a short note of * than damages, unless the judge 
the case of Cockerill v. Allanson in certified; for the title does 10 
the following words. Adjudged * necessarily come in question. lt 
* that where defendant juatified for may or it may not; and if it doch 
© a right of way, and the plaintiff © the judge ought to certify? — 
* replied extra viam,and the defen- whence it should seem to be tht 
** dant pleaded not guilty, the plain- opinion of Mr. Justice Buller that 


- 
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1 N an action of trespass quare clausum fregit, the defen- — 
ant having pleaded a justification; the plaintiff made a new 11 G. a. 
signment, to which there was a plea of not guilty. The 9 7 N 80 
laintiff obtained a verdict with damages under forty shil- Day 1 4 
ngs, and the judge, before whom the cause was tried, not | gs 5 
aving certified that the title was in question, a doubt arose 

hether the plaintiff should have full costs or not. And it 

3s holden that there should be no more costs than damages. 

| new assignment is equivalent to a new declaration; and as 

e defendant hath here pleaded to it not guilty, there was in 

ality no special pleading in the case. 


: — 


Ir the defendant plead two pleas, not guilty and a justifi- 2 vent. 186. 
ation, in an action of trespass quare clausum fregit, and a 
rdict be found for the plaintiff on the former, with damages 
der forty shillings, and a verdict for the defendant on the 
ter, the plaintiff cannot have full costs, in case the judge 
ave not certified upon the statute of Car. 2. because the 
sue joined on the special plea having been found for the 
fendant, P 
ace zue had been pleaded, 


Ix trespass for breaking the plaintiff's house, the defen- Philpot v. 
nt justified as bailiff under process; the plaintiff replied vor 1 75 


at the doors were shut, upon which issue was joined. Ver- CVA 1 


2 ict for the plaintiff, damages two-pence, and no certificate 959 
es n | | 

n. | ; 

t does principle which governed the where a right of way is generally 

7 — olution in Cockerill v. Allanson, pleaded, as in a Lev. 234; and d re- 

be the ends to deprive a plaintiff of full plication of extra viam and not e 

er un e without a certificate in cases "thereto: © Sed quere, . 


Inſerior 8 


tradesmen, &c, 


hable to costs 
in actions of 
trespass for 
hunting, &c. 
upon another 


man's ground. 


| the plaintiff should have no more costs than damages. 


prentices and other dissolute persons, neglecting their true 


presume to hunt, hawk, fish, or fowl (unless in compi 
such person or persons shall be subject to the penaltis d 


. _ « wilful trespass in such their coming on any person's l, 


OF A PLAINTIFF'S 
from the judge who tried the cause; and it was resolved tu 


ñxĩßLo D··ͤ . 


Of Costs in Actions of Trespasses committed by inferig 
Tradesmen, &c.- in bunting, &c.. 


Tas statute 4 and 5 W. and M. c. 23. 8. ſo. (after ret 
ing that great mischiefs do ensue by inferior tradesmen, ; 


and employments, who follow hunting, fishing, and othe 
game, to the ruin of themselves, and damage of their neigh 
bours) enacts—*# That if any such person as aforesaid hl 


« with the master of such apprentice, duly qualified by la) 
* this act, and shall or may be sued and prosecuted for thet 


* and if found guilty thereof, the plaintiff shall not only . 
cover his damages thereby sustained, but his full cost d 
suit; any former law to the contrary notwithstanding,” 

Tunis statute, in all actions of trespass quare claum 
fregit, prosecuted against inferior tradesmen and the period 
therein described, for trespasses committed in hunting, # 
entitles plaintiffs, if they recover any damages, to full c 
of suit, and in such actions dispenses with the certificate pt 
seribed by the 22 and 23 Car. 2, where the damages are foun 
under forty shillings, and, consequently, so far, ponent 10 
partial repeal of the latter statule. 
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Ir hath bern adjudged, in one case, that the statute of 
and 5 W. and M. extends to all inferior tradesmen, how- 
yer they may be ities in point of estate. 


* Tarsrass quare clausum fregit et berbam cum duabus OW. 9. 
accis conculcavit et consumpsit et in clauso venatus fuit, Sc. 
ristente inferiori art iſice, viz. pannario, et alia enormia, in ea. 
Fc. and concludes contra for mam statuti. Plea not guilty; 


nd upon the trial, the plaintiff recovered a verdict, and two- 19 Mod. 124. 


mae ence damages. And, in order to prevent full costs, it was Conn 1275 * 

n a 
ode oved in arrest of judgment, 1. That it is not said, that the ave!” gar 
eig. lefendant is not qualified by estate to hunt, without incurring in 2 eee 
E 


he penalty of the act; for if he be, he might hunt by law. eee, 7 in- 


pul Bur to this it was resolved by the Court, that hunting is à tres- e, the 

ess in alieno solo at common law, and actionable. (a) Then eee 

ties i i "A 
he statute 4 and 5 W. and M. c. 23, as to this point of in — — 


erior tradesmen, only repeals that of 22 and 23 Car. 2. c. 9. to the conclu- 


sion of the de- 
vhich enacts, that there shall be no more costs than da- clar ation. 


, n 211%. la] But it hath 
mages, when the jury give damages under forty shillings. (e But it hat 


| , that 
But no act enables the party to hunt in another's ground; — *. 72 


and therefore it is not material, how the person is qualified, — __ 
fox w 
in the case of an inferior tradesman as to his estate. Then it hounds over 


was moved that the plaintiff having concluded contra formam 2s ——_— 


sfatuti, which goes to the whole, the declaration is ill; for ns. ee 


part of the trespass is an offence at the common law, and not 22 * —— 


against any statute. But by Hol r, Chief Justice, where 22 _ 
an act of parliament increases a penalty, or deprives the party OY Rep. 
of the benefit of the common law, there ought to be the con- 

clusion contra formam statuti; but it is otherwise, if there be 


oo act of parliament, and the plaintiff conclude contra for- 
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(a) This ex- 
22 must 
intended to 


refer to the law . 


as it stood be- 
tween the mak- 
ing of the sta- 
tute of Glouces- 
ter and — of 
22 and 2gCar. 2. 
when by the 
former statute 
in all actions 
gquare clausum 


fregit, costs 


were recover- 
able by the 
plaintiff, if he 
obtained a ver- 


dlict for any the 


smallest da- 
mages. 
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mam statuti, there such conclusion shall be rejected, as zu. 
plusage; so if the party sues for both an offence at comma 
law and an offence against a statute and concludes contig 
formam statuti; though this may refer grammatically to the, 
whole count, yet the Court will refer it only to the offeng 
prohibited by the statute, and will deem it surplusage as f 
the common law offence. 1 Vent. 103. Aleyn, 43. In thi 
case the 4 and; W. and M. doth not create a new penaly, 
but is a restitution of the (a) common law; therefore as th 
party hath no occasion to declare with contra formam statu 
it would be better to omit that conclusion, in such cam 
And if the plaintiff declare that the defendant was an inferia 
tradesman he shall have full costs; then the conclusion cou 
Formam gtatuti, being here unnecessary, shall be rejected s 
surplusage. Judgment for the plaintiff. 


From the report of the case of Bennet v. Talbois by Lord 
Chief-Baron Cour ns, it appears, that another objection be- 
sides those already mentioned was taken in arrest of judy 
ment; namely, that the defendant, being a clotbier, coil 
not be comprehended within the words „ inferior trades 
« men,” used in the statute, because a clothier was one 
the principal tradesmen of the kingdom. Sed non allocaturi 
(says the book) for the statute seems to prohibit all trades 
But none of the other reports of this case take notice of thi 
point. 

Ir is somewhat remarkable, after the discussion in the cas 
of Bennet v. Talbois, wherein the Court resolved that tit 
conclusion contra formam statuti, in an action on the 4 and 


RIGHT TO COSTS: = n 
* and M. should be rejected as surplusage, because totally | 
necessary, that, a very short time afterwards, the omis- 
jon of that conclusion, in a similar action, should be 
nade the 1 of a motion in arrest of a h 


Fox in trespass for . and entering the dubeice 00 1 
arren and close and destroying the grass, &c. and hunting T. g W. g. 
Wherein with rabbit-dogs, without the licence and against the . 
ill of the plaintiff, the defendant being an inferior trades- 1 
nan, viz. a blacksmith, and not qualified to keep rabbit. 
ogs, and other wrongs, &c. the plaintiff having obtained 

verdict, with seven $hillings damages, it was moved that he 

| ould not have full costs, because the offence was not charged 

ontra formam statuti; and because it was not laid that the 

efendant hunted and killed game, but only that he hunted 

nerally. However, without argument, the plaintiff had 

dgment. | | | 


Nor wirs ran Din the above resolutions in Bennet v. 
ulbois, according to the reports of that case in Ld. Rayne. 
trades , and Comyns, 28, it is by no means an established point, 
one of Wit this day, what species of tradesmen are comprehended 
cat ithin the meaning of the words „ inferior tradesmen.” In 
trades. ie following case this matter underwent a very elaborate dis- 
of thi sion in the Court of Common Pleas, in which there was a 
ference of opinion among the judges; BaTaursT and 
LIVE, Fustices, there held that the criterion of the infe- 
the cas! 'vity of tradesmen, within the intent and spirit of this act 
cat the WA parliament was their being qualified or unqualified in point 
i extate, and that it was a question of law; and although 
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Buxton v. 
Mingay, C. B. 
T. 30 & 31G. 2. 
2 Wils. 70. 


with divers others not qualified, in company with a penn 


consideration of the Court was, whether the defendant sha 


and M. and thought that it should be left to the jury, iu 


Of A PLAINTIFF'S 
Lord Chief Fustice WII I Es, and Nox L, Justice, did mt 
coincide in this mode of construction—that every unqualifid 
tradesman was included within the words of the 4 and; J. 


their arguments seem to furnish a pretty fair inference, thy 
they conceived every qualified tradesman to be out of thy 
Statute. | ; 


Tii1s was an action of trespass quare clausum fregi, 
wherein the plaintiff declared that the defendant, being a 
inferior tradesman, to wit, an apothecary, broke and enterd 
his close and hunted therein. The defendant pleaded the ec 
general issue, not guilty; and the cause was tried at Thelfork 


| March 13, 1752, before Mr. Fustice DEN ISOx, when ot 


dict was found for the plaintiff, damages one shilling al 
costs forty shillings, subject to the opinion of the Court ups 
a case reserved; which stated—that the defendant at iy T. 


time of the trespass was a surgeon and apothecary, and ni ei 
qualified to hunt or kill game within the intent of the ts 


tutes; and, when the trespass was committed, was huntiʒ i Ne 
who was duly qualified to kill game. The question for tit 


be deemed an inferior tradesman within the meaning of tet 
4 and 5 V. and M. c. 23. ? | pothe 


Tur question was argued several times at the bar; forts 
plaintiff it was insisted that there was no such distinction Ir 
superiority or inferiority between trades, or tradesmen, eie ue 
in legal or common apprehension ; and that, therefore, ff Veri, 


RIGHT TO COSTS. 

gislature could never mean to consider one trade as superior 
> another, or to make any distinction in trades, but that by 
words inferior tradesmen, they meant every person in 
rade not qualified by law; and that this was a reasonable 
onstruction et Secundum subjectam materiam, that statute 
eing made for the preservation of the game. For the de- 
2ndant it was argued, that no qualification is necessary for 
unting, and therefore it cannot be the criterion to deter- 
ine who is, or is not an inferior tradesman within this sta- 


ho were to determine, under the particular circumstances of 
e case, to whom that description extended; otherwise, it was 
aid, the lord mayor or richest tradesman in London, could 
ot lawfully hunt without a qualification in lands, which 
uld never be the meaning of the legislature. 


Taz Court being divided in opinion, the judges delivered 
teir opinions seriatim. | 


Noz L, Fustice,—T think it would be hard for me to say, 
t every tradesman in this kingdom. (however rich in 
oney) , who hath not a qualification in lands, shall pay full 
psts in a case like thisz nor can I prevail upon myself to say, 


thecary, is, therefore, an inferior tradesman, or a disso- 
ite person. | 


n, either uch, there can be no line drawn with respect to who are 
perior, and who are inferior, but that they are all upon an 


eu 
* 


ute. That every case of this kind dught to be left to a jury 


t the defendant, because he is merely stated to be an 


Ir was argued for the plaintiff, that amongst tradesmen, 
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equal footing as tradesmen, and that, therefore, the legidy 
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: ture by the words inferior tradesmen meant such as were ng | 
| qualified; but I think, if this construction were to prevail : 
. 3 * would bring every gentleman (though of the best famili 
| 1 ; in England) as well as rich tradesmen, Who have not a qu 
3h 2 lification, within the meaning of this clause. 4 
78 | 8 | _ 20 
: Ir was insisted for the defendant at the bar, that a qui da 
fication was unnecessary to authorize a person to hunt; 
hall say nothing to that point; but however that may be, | 
think a person going out with a gentleman qualified to Man 
game, cannot be convicted for killing game as an unqualiid det 
person. 5 W wit! 
._ Ir is said for the plaintiff, that if the qualification be u 
_ | the true distinction, no line can be drawn between superif 
MH | and inferior; but I answer, there is a known distinction wi 
versally agreed to be betwixt tradesmen, with respect to # 
1 perior and inferior, as master, journeyman, and apprenticWappr 
14 | and this is a natural subordination, which answers the act 
J 
; 1 | are plainly inferior, and within the mischief intended to 
_— .remedied ; I do agree that the statute says, © unless in 
$ 2 * pany with a master qualified,” and chat every apprenti 


being out a hunting; not in company with a master qual 
is within the statute. 


_ | THINK the jury, at the trial, ought to determine, _ 
the particular circumstances of every case of this kind, wht 
the defendant be, or be not an inferior tradesman, or diol 
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person; and it is too much . 
nr an inferior tradesman, 
or a dissolute person. 


Uron the whole, I am of opinion, that the defendant can- 
not be said to be an inferior tradesman, or a dissolute per- 
50n, and that the plaintiff ought to have no more costs than 
damages. 0 | | 8 

BATHURST, Fustice,—T think this is a question of law 
and not of fact, and that the judges, and not the jury, are to 
determine who are inferior tradesmen or dissolute persons 
within this law. In order to arrive at the true construction 
of this statute, we must take the intent of the makers into 
consideration, which was plainly to secure the game from 
being destroyed by persons neglecting their lawful employ- 
its, as appears by the preamble. ' There may be an in- 
erior and superior between master, and journeyman, and 
apprentice, but I can never be of opinion that the legislature 
atended to permit every master of every little mechanic trade 
d neglect his trade and go a hunting; the clause, under 
onsideration (it must be admitted) is penned a little ob- 
but I am of opinion that every tradesman is inferior, 
ho is not qualified, and that is the only line we can possibly 
between inferior and superior. And I am inclined to 
ink the parliament purposely penned the act in this obscure 
er not to disoblige their constituents, many of whom 
i N In Bennet v. Talbois, Comyns, 26. it was 
jected, that a clothier was not an inferior tradesman; sed 

H | 
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| Surgeon is an inferior tradesman, or a dissolute person, zo 
agree entirely with my brother Non r, that the plain 


| OF A PLAINTIFF'S ; 
non allocatur (says the book), for the statute seems to pro 
hibit all trades. I am of opinion, therefore, upon the whole, 
that all qualified tradesmen are not inferior tradesmen, and 


l that all unqualified tradesmen are wan 


CL1ve, Justice. said he entirely Se with his wit 
BaTHURST, and delivered his opinion to the same effect. 


W1LLEs, Chief f urtice—The single question here is, why 
is the tradesman that shall pay full costs in a twelve penny t- 
pass, in hunting in company with a gentleman qualified. 


I vo not think it necessary to draw any line at all in thi; 
case, but it ought to be considered upon its own circun- 


stances; and I am clearly of opinion the legislature coull 


5 never intend that a surgeon is an inferior tradesman, withu 


this clause; I think the case consists both of matter of lar 


and matter of fact, and if I had been to try this cause, 
should have told the jury my opinion, upon hearing the en 


dence and circumstances of the defendant, and have ask 
them, whether upon their oaths they could say that this d- 
fendant, was an inferior tradesman, a dissolute pergon, a 
neglected his trade? and in this manner I should have pol 
to them, and then left them to say, what was their verdi 
upon the whole evidence and circumstances of the person u 
case of the defendant. For my own part, I'cannot upon i 
oath say, that this defendant, merely as an apothecary u 


RIGHT: TO COSFS- 


bould have no more costs than damages. "Therefore as the 
ourt is equally divides Gary cape y0 rule, but let the 
remain in Court. | f 


Ir, in an action of trespass for hunting, &c. laid upon 
he 4 and 5 W. aud M. c. 23, the plaintiff do not prove the 
ircumstances under the statute, but only the trespass, he 
hall, nevertheless, recover as in a common action of trespass 
uare clausum Fregit, the only consequence will be, that he 
m have rio more costs than damages, if these are found 
nder forty shillings, except the judge should certify upon 
he statute 22 and 23 Car. 2. that the freehold or title was 
| question. 


AccoxpincLy, where the plaintiff declared in trespass, Pallant v. 
or that the defendant, “ being a dissolute person neglecting 13 G. 3. | 
his employments, and following hunting and other game, kt. . 
and by no means qualified by law 80 to do,” broke and 
ntered the plaintiff's closes, and with dogs, guns, and other 
ngines for destruction of the game, hunted upon the said 
ses, trod down the grass and corn, and broke the fences, 
c. % against the form of the statute.” Plea not guilty, and 
| , on the trial, for the pſaintiff for one chilling damages, 
W aenntn2 hathahabacno ö 
Tas defendant was ungualifed in his own right to Ki 
ne, but was menial servant and huntsman to a gentleman 
do was qualified, and when the trespass was committed was | | 
annere | l 
| 
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the defendant is not a dissolute person, &c. within the statut: 


his full costs; if he cannot recover any thing, but is now 
suit, he must pay costs: if he can recover as upon a com. 
mon action of trespass, he saves his costs. Now certainh 


costs than damages. The Statute of 4 and 5 W. and N. 


covered against dissolute persons, inferior tradesmen, &; 


OF A PLAINTIFF'S - 

grounds. The plaintiff requested him to g off his ſand, 
which he refused, and at length found a hare, which he 
hynted over several closes mentioned in the declaration, 1 
the Court should be of opinion, that the defendant is not; 
person within the 4 and 5 W. and M. can the plaintiff r. 
cover against him in this action, or ought he to have bronght 
a common action of trespass quare clausum fregit ? 


Dr Grer, Chief Fustice,—We have no doubt but thi 


The only real question is, whether as this action is framed, 
the plaintiff can recover any thing? He certainly cannot har 


any man might have always brought an action of trespass fr 
hunting upon his grounds. For this injury, among other, 
the statute of Gloucester gave costs as well as damages. Tit 
statute of z2 and 23 Car. 2, to prevent vexation, lowered the 
costs, and if less than forty shillings recovered; gave no mot 


Stored full costs again, even in case of small damages 9 


This statute gives no new cause of action; the old right d 
action always existed, and does still exist. The plainti 
complains of a trespass, and sues for the common law remeſ 
He also states collateral circumstances, which under the i 
tute would entitle him to full costs upon a verdict for vi 
damages. If he prove those circumstances, he hath his il 
costs; if they are not proved, they are mere words of . 


„ =o” 


plusage, and the defendant stands exactly in the $ame situa- 

tion as if the statute 4 and 5 W. and M. had never been made. 

Many cases in the books have been cited, but none applicable 
to the present question. For the only point upon which the 

Court give their opinion, is, that the circumstances stated 
and not proved do not affect the cause of action itself, but 
merely a collateral consequence, that of costs. 


Gouup, BlacksroxE, and Nax ES, Fustices, of the . 
same opinion. | 


Postea to the plaintiff, and verdict entered, by consent, 

that the jury find the defendant not a dissolute person, &c. 

but guilty of the trespass, damages one shilling, costs one 

Shilling, 8 

Ir the verdict, in an action of trespass upon the statute —— 
and 5 W. and M. find the defendant to be an inferior 21 6. 
radesman (as, for instance, a clothier and ale-house- TR 3275 
eeper), the circumstance of his having committed the tres- 

dass, for which the action was brought, in hunting in com- 

with a person qualified to kill game, will not exempt 

im from the payment ef full costs; for the statute was 

nade to prevent such people from mis- spending their time; 

nd the defendant's trade is equally neglected by his hunting | 
| mo the company of a qualified or an unqualified person. Per my 
8 aolt ; every tradesman not qualified, is an inferior trades- 


Tus declaration in an action of trespags contained two Dickenzon v. 
Pearson, 


* „ N 
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3 1 4 


coram Wilcon, counts; first, that the defendant being an inferior trads. 
assizes, 1787. 


dant be found 


wilful and ma- 
lcious trespass © of trespass to be commenced or prosecuted in any of Mi 
the plaintiff to 


have full costs, © majesty's courts of record at Westminsfer, wherein it fit 


' as well as da- 
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man, to wit, “ a bricklayer,” broke and entered the plaintif, 
closes and hunted therein; and another count stated th 
trespasses in the usual manner, without alleging the dee. 
dant to be an inferior tradesman. The evidence produce 
at the trial, proved that the defendant was a waller and wt4 
bricklayer, as charged in the first count of the declaraticy, 
It was held by WiLsoNn, Fustice,—that the plaintiff's en. 
dence was insufficient to entitle him to full costs under the 
4 and 5 W. and M. for that, to have the benefit of that v6. 
tute, it was not alone sufficient that the defendant was an in 
\ ferior tradesman, but it was also incumbent on the plant 
to prove him that particular species of tradesman named 
the declaration, though alleged under a videlicet; and a wt 
dict was found for the defendant on the first count, and fir 
the plaintiff on the second, with a farthing damages. 


CCC 
of Costs in Actions for wilful and malicious Tregpax 


For the preventing of wilful and malicious trespass, tit 
Statute 8 and 9 V. 3. c. 11. 8. 4. enacts, . that in all acti 


« trial of the cause it shall appear, and be certified by ® 
judge, under his hand, upon the back of the record, un 
i the trespass upon which any defendant shall be found gui, 
« was wilful and malicious, the. plaintiff shall recover Mi 
only his damages, but his full costs of zuit; any former in 
« to the contrary notwithstanding.” 


RIGHT TO cos rs. 


} 

I» delivering his opinion in the case of Milburne v. Read, 3 Wils. 325: 
Lord Chief Fustice WiLLEs took occasion to remark, that 
the statute of 8 aud 9 . 3. c. 11. was intended by the legis- 
lature to relieve only in the very same sort of actions, as did 


that of the 22 and 23 Car. 2, but gave costs upon a different 
principle, not to prevent frivolous and vexatious suits, as was 
the object of che latter statute, but to prevent wilful and ma- 
ticious trespasses, and that, not malicious trespasses upon 
lands, but of all sorts; and hence says his lordship, it is evi- 
dent that the legislature did not understand the statute of 
Car. 2. in the same manner as the courts of law did, but un- 
derstood it to extend to all personal actions; for if they had 
been of opinion that the statute of Car. 2. took away costs 
from no trespasses besides clausum fregit, and assault and 
battery, they could have had no reason for extending the 8 and 
9 FV. 3. generally, to all tresþasses ; but in order to reconcile 
the two acts of parliament there has beep. a construction put 
upon the latter, which 1 will not adhere'to; which is, that it 
only extends to clausum fregit, and that in fact there hath 
been no certificate upon this statute, but in trespass quare 
clausum fregit, though the statute is not restrictive, but 
speaks generally of all trespasses, and was made to prevent 
wilful and malicious trespasses generally. But there are 
other actions of trespass besides that of clausum fregit, 
wherein I will grant certificates upon this statute, though 
e e ORG OO 


sn iber KS ene 
ind chattels merely, I will not certify, upon the 8; and 9 V. 3. 
for the absurdity of such a step; because, as we have deter- 
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mined that the statute of Car. 2, extends only to claugun 
my fregit, it would be ridiculous to certify in personal trespagzes, 
1 for in these the plaintiff, though his damages amount not h 
| | X forty shillings, will have full costs by the statute of Glouces 
Hy ter, unless the judge should certify upon the 43 Eliz. that the 
we ; damages to be recovered are under forty shillings; but the 
; 3 ö | | case in which I will certify upon the 8 and 9 W. 3. (though 
4 not a trespass quare clausum fregit) is an action of trespas 
? for a voluntary and malicious assault, unattended with: 
battery. Suppose a man draws a sword and swears he vil 
=_ stab me, and makes a pass at me, but misses me, in this cu 
I, cannot certify upon the statute of Car. 2, because there 
/ was no battery, but I will certify upon that of 8 and g V.; 
| that such tresþass or assault was wilful and malicious, and 

let the defendant deliver himself from costs how ke can, 


by How vz R, no instance of a certificate upon the statute of 
8 and 9 V. 3. occurs in the books, except in actions of tres 
5 | 85 pass quare clausum fregit. 


* 


Lt: 4 Bl Comm. Au p every trespass is wilful, within the meaning of ths 
Fc. renn act of parliament, where the, defendant has notice, and b 
Rep. 636. acc. especially forewarned not to come on the land; as every tre 

pass is malicious, where the intent of the defendant plain 


appears to be to harass and distress the plaintiff, 
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s Vin. Abr. Anv it was held by Mr. Fustice Eras, at Esser Lent 
3 OTE assizes, 1719, that where a trespass was wilful, a judge woull 
certify, though no malice proved; which was said to be tht 
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1% zuch matter shall, upon a demurrer joined, be judged in- 
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A .c8tTIFICATE; under this statute, that the trespass ks Dov. 
was wilful and malicious, must be made by the judge, in 2 Wils. 21. 
Court, at the trial; and such certificate, made avid of pwr, 6 


has been determined to be void. 


SECT. TV. 


Of Costs, where a Defendant in any Action, or a Plaintiff in ; 
Replevin, bath leave to plead several Matters. 


Tx statute 4 Ann. c. 16. 8. 4. enacts,** That it shall and — — 
66 may be lawful for any defendant or tenant in any action or — 
16 suit, or for any plaintiff in replevin, in any court of record, 


« with leave of the same court, to plead as many several mat- | 


| nnen . 


4 Ann, c. 16. 8. 5. « Provided nevertheless, that if any Proviso rela- 
tive to Coats. 
sufficient, costs shall be given at the discretion of the 
Court; or if a verdict shall be found upon any issue in the 
said cause, for the plaintiff or demandant, costs shall be 
« also given in like manner, unless the judge, who tried the 
« said issue, shall certify, that the said defendant, or tenant, 
« or plaintiff in replevin, had a probable cause to plead such 
« matter which pon the said issue shall be found against 
10 him.“ 
4 Ann, c. 16. 8. . 5. Provided always, and be it enacted, Not to extend 
* that nothing in this act before contained Shall extend to any pet of ſtory 
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L writ, declaration, or suit of appeal of felony or murder, a 


3 Term Rep. | 
391- than the costs of those pleadings, which have either bees 


passing this act of parliament, was, that though they woull 
plead several matters, (which could not be done prior to thi 


merefore, a defendant, exercising the privilege conferre 
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« to any indictment or presentment of treason, felony, o 
«© murder, or other matter, or to any process upon any 
« them, or to any writ, bill, e or 0 
22 penal Statute.” 


Tur costs, intended by this statute, are nothing mor 


adjudged'insufficient upon demurrer, or found, by the we. 
dict, for the plaintiff; consequently, the right to the genen 
costs of the cause remains unaffected by this statute. 


Tux words in the fifth section of this act of parliament 
— viz. costs shall be given at the discretion of the Court, 
have given rise to some doubt and disquisition,—wheths 
that discretion was meant by the legislature to extend to al 
the costs, (that is, to enable the Court, if it should be deemei 
proper, to refuse to allow any costs at all,) or to be restrained 
to the quantum of those costs. The latter opinion is up- 
ported by the greater weight of authorities, and an attentn: 
consideration of the object and language of this part of tht 
4 Ann. c. 16, will make it abundantly evident that this cot- 
struetion is most consonant to the intention of the legislature. 
It was observed by Mr. Fustice Zur rx, in the cue d 
Duberley v. Page, that the meaning of the legislature, it 
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grant an indulgence to the defendant, by permitting bim to 


statute) yet it should not be prejudicial to the plaintiff; i, 
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upon him by this statute, plead several matters, which 
are either adjudged, or found against him on demurrer, or 

trial, it is but just and reasonable, that he should sustain 
the expences incurred by such his own false, or improper 
pleading. However, in the case of Hovard v. Cheshire, de- 
termitied upon the opinion of all the judges, a different 
meaning appears to have been annexed to. the words of this 
clause. The following ate the determinations upon this 
subject. e 


f 


In an action of assault and battery, the defendants, by Jones v. Davies 


leave of the Court, pleaded several matters, namely an ac- P. 


cord with satisfaction by the husband; that what the wife rue, 245. 


did was in aid of her husband; not guilty; and son ass, 
demesne. On the trial, a verdict was found for the defen- 
dant on the two first mentioned pleas, and on the residue for 
the plaintiff, without any damages; and the judge did not 
certify that the defendants had probable cause to plead the 
two pleas found for the plaintiff. On motion, the Court 
directed the costs of the two latter pleas to be allowed the 
plaintiff, and that the same should be deducted out of the 
costs allowed the defendants, saying, that they had no dis- 
cretionary power, e „eee ch 250 . * 
m | 


An if the plaintiff obtain judgment on u demurrer to u 
zpecial plea before the trial on the general isvve; he Shall 
have costs of the pleas adjudged insufticient on the demurrer, 
neryitheanding he may be afterwards nonzuited oa the tra 
nnn. Tas” ; 
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 Greenhow v. Tu us, in an action on the case by a commoner againg 
EE defendants for digging turfs, &c. upon the waste, where the 

| "Wav 36. right of common was claimed, whereby the plaintiff could 
not enjoy, &c. the defendants, by leave of the Court, pleaded 
the general issue, and two special pleas, one of the latter of 
which was adapted to the first, and the other to the cond 
count of the declaration. There were new assignments to 
the two special pleas, and a special plea to the new assign 
ments, to which the plaintiff demurred ; on the demurrer the 
' plaintiff had judgment, but on the trial of the issue, joined 

upon the not guilty, was nonsuited. Under these circun- 
stances, the prothonotary had a doubt with respect to the 
mode of taxing the costs. 


Ar rx hearing arguments on both sides, and a consultz 

tion with all the judges (among whom was some diversity of 

opinion), the Court directed the prothonotary to tax the 

plaintiff's costs of the demurrer, according to the statute of 

4 Ann. and that so much as should be allowed upon such 

taxation, Should be deducted out of the sum allowed the de. 
fendants for their costs, upon the nonsuit. 

So, if one of several pleas, pleaded by the defendant, be 
adjudged bad on a demurrer to the plaintiff's replication 
thereto, the plaintiff is entitled to have the costs of thos 

a pleadings, deducted from the costs taxed for the defendant 

on the postea, if the defendant, afterwards, obtain a verdict 
upon the trial of the issues joined on the other pleas, eren 

though it should appear on the whole of the record, that the 
plaintiff had no cause of action. 
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As where, in an action of trespass for breaking and enter- 1 


— 
— 


3 


ing a close, lately part of a waste in the manor, the defen- then n. R. F. 


28 G. . 


dants pleaded not guilty and several justifications; one, 2 Term Rep. 


under a right of common, to which the plaintiff replied a ** 
right of approving in the lord, leaving a sufficiency of com- 
mon; another, under à right of digging sand or gravel upon 
the waste, which was travetsed by the replication. There 
was another justification under à custom in the manor re- 
lating to the mode of inclosing the waste; replication that 
the lord had a right to inclose the said parcel under the statute 
of Merton, and did approve the same, there being left com- 
mon sufficient. To this the defendants demurred severally, 
and joinder by the plaintiff. judgment was given for the 
plaintiff on the demurrers, and afterwards the cause went to 
trial on the several issues which had been taken. And the 
issues relating to the defendants* prescriptive right to dig 
gravel and sand being found for them, the jury were dis- 
charged from giving any verdict on the other issues, on the 
ground that the lord could not inclose under the statute of 
Merton against such right, or any right of estovers. The | 
master taxed the defendants costs on the postea, but did not 
allow them the costs of the demurrers. 

A uor ion was made, on the part of the plaintiff, that the 
master might tax the plaintiff the costs occasioned by the de. 
murrers, and that the amount of such taxed costs might be 
deducted out of the costs allowed to the defendants on the 
ſostea. And it was contended that under the 4 Anne, c. 16. 
the plaintiff was entitled to the costs of the demurrer which 
had been adjudged for him, notwithstanding the defendants 
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_ 7 were entitled to judgment on the whole record; and the es 
of Greenhow v. Isley was cited in support of this doetrine. 


Inn opposition to the rule, it was insisted, that, as it ap. 

. peared on the whole of the record, that the plaintiff had no 
cause of action, he was not entitled to have any costs de. 
| Gucted. The defendants were clearly entitled to à genen 


judgment on the record, for though in fact only one is 
was tried, which was on the right to dig sand and gravel, yet 
that being found for the defendants, was deeisive agalnst the 
right set up by the lord to inclose, and there was no occazin ç 
to enter upon the other issues. As the point on which the 
demurrer turned was totally collateral to the merits and git 
of the cause, the plaintiff has unnecessarily incurred that ex- 
pence by arguing it before the trial ; for if he had waited til 
afterwards, the arguing of the demurrer would have ber 
nugatory. The Court are not bound by the statute of An- 


to allow the plaintiff his costs on the demurrer. They har 


a discretion which goes to all the costs, as well as to the 


quantum such a digcretionary power as a judge at Nisi Prin 
| has of granting a certificate under the same section of the 


act, | 


Bur TER, Justice. This verdict proceeded on the ground 
which the defendants* counsel have stated, but the que: 
tion now is, whether under the statute of Anne the pin 
tiff has a right to the costs of the demurrers which vert 
adjudged in his favour ? Before this act of parliament on} 
one plea could be pleaded, when records were of cours | 
expensive than they are at present. The meaning of tl 


- 


RIGHT- TO COSTS, 
would grant an indulgence to a defendant, by. permit» 
ting him to plead several pleas, yet it should not be pre- 
judicial to the plaintiff; and therefore the costs of double 
pleadings are by the statute left in the diseretion of the Court, 
Then it is material to consider, whether, under this clause of 
the act, the quantum of the costs only is left to the discre- 
tion of the Court? or whether a discretion is vested in them, 
whether they will or will not allow any costs at all? I am of 
opinion that on this clause the plaintiff is entitled to costs, 
and that the quantum only is in the discretion of the Court, 
The form of entering the judgment for costs in all cases states 
it to be by the discretion of the Court, but that is only as to 
the quantum. With regard to the latter part of this clause, 
if a verdict had been found for the plaintiff on the issues, 
Yrimd facie be would have been entitled to costs: and I have 
never known any instance of a judge at Nisi Prius certifying 
favour of the party pleading double when the issues on 
those pleadings are found against him; for it is but just that 
the party who has created that expence should pay it. Then 
it is said that the plaintiff should not have argued. the de- 
murrer till after the issues had been tried, in order to avoid 
the expence of the demurrer ; but that argument is not well 
founded, because an expence is immediately incurred by the 
pleadings. The plaintiff had a right to argue the.demurrer 
either before or after trial; I have always thought it better to 
gue it before the trial, because a demurrer may put an end 
o the whole. This falls very much within the reasoning in the 


SF TT 


where the defendant in replevin was allowed the costs of the 


cue of Dodd v. Foddrell, which was argued in the last term, ou. 


112 


pPlea itself, holding every thing afterwards to be consequent 
upon it. In the present case, the demurrer was in consequence 


| W 
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think are vexatious. As to the objection that the plaintif 


e hagen defendant, by leave of the Court, pleaded, in an action d 
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though some issues were found for the plaintiff Which en. iſ 
titled him to judgment. There the Court reasoned on the 


of the bad plea pleaded by the defendants; and as the plain 
tiff had judgment on that Sy he is likewise entitled to the 


Gross, 8 agree with my brother Bur L Et, that 
our discretion on this act of parliament only relates to the 


quantum of the costs which the party is entitled to. In thi hit 
case it is highly fit that the costs of this bad pleading $houl sta 
fall on the person who was the cause of that pleading; the 


otherwise it would be right to correct the mode of pleading 
as many pleas as the party chooses. This double pleadings 
not allowed as of course in the Court of Common Plea, 
where they refuse their assent to particular pleas which they HMoir 


should not have argued the demurrer before the trial, th 
answer which has been given to it is decisive ; for if the pla 
be good, it may put an end to the suit, and thus may be the 
means of saving expence. On the true construction, ther- 
fore, of this statute, I think that our discretion is confined . omi: 
the quantum of the costs; and that the plaintiff, who has 0- iff i 
tained a judgment on the demurrer, is entitled to the co d Cou 
men Rule absolute. 


/ 


Ix the case of Hovard v. Cheshire, before alluded to, tht 
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trespass, not guilty and a justification ; there was a verdict 


judge did not certify that the defendant had a probable cause 
to plead the second plea, but he certified, pursuant to the sta- 
tute 43 of Elix. c. 6, that the damages were under forty shil- 
lings. The plaintiff moved for the costs of the special plea. 


Aub by Den150N, Justice. It hath been said that, be- 
cause the judge hath not certified, that the defendant had a 
probable cause to plead the special justification, the plaintiff 
is entitled to the costs of that plea, it having been found for 
him, under the statute of 4 Ann. c. 16; but the words of that 
Statute are only, that costs shall in such case be given at 
che discretion of the Court; and it has been resolved at a 
meeting of all the judges, that if there be a certificate upon 
he 43 Eliz. the plaintiff shall not have the costs of any plea 
pleaded with leave of the Court, although the issue thereon 
joined be found for him, and the judge have not certified 
pon the statute of Anne, 


ALTHOVGH the word . avowant” doth not occur in the 
fifth section of the statute of 4 Anne, it is obvious, from the pen- 
ning of the latter part of that clause, that it must have been 


iff in replevin to plead several matters in bar, by leave of the 
Court, and the fifth provides that, if any such matter be 
judged insufficient on demurrer joined, or a verdict be found 


pren at the discretion of the Court, unless the judge shall 
certify that the said plaintiff in replevin had a probable cause 
I 


for the plaintiff on both pleas, damages one penny, and the 


mitted from mere accident; the fourth section enables a plain- 


pon any issue for the plaintiff or demandant, costs shall be 
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to plead sueh matter; now a certificate could hardly be gil 
to be given in order to excuse the plaintiff from paying the 

costs, unless the defendant would be, without such certificate, 

entitled to receive them. And it hath been accordingly bel 

that, although some issues in replevin may be found for the 

| plaintiff, which entitle him to judgment, the defendant is 

. entitled to the costs of other issues found for him, unley 

0 the judge certify that the plaintiff had probable cause 1 

plead the matters on which the issues found against him ar 
joined, 


cremer v. Dent Ix the first case, in which this point appears to har 
Bangs 21. been agitated, there was no decision, but it furnishes a strox 
| inference, that the Court inclined in favour of the avowant's 


right to costs. 'The case was, in an action of replevin fou 


85 avowry; three of which were found for the plaintiff, and the 
fourth for the defendant; and the judge not having certified 
that the plaintiff had a probable cause to plead the fourth 
plea in bar, the defendant moved for the costs of that pla, 
and obtained a rule to shew cause. However the rule ww 
afterwards discharged, the judge having certified, after ti 
motion and before cause shewn, in the plaintiff's favour ; bu 
the plaintiff was ordered to pay the defendant the costs of ti 
application. - | 


Bright v. Jack- In a subsequent case, wherein the question was precis? 
Barnes, 144. the same with that in Cremer v. Dent, after enlarging a 
which had beg obtained by the defendant to shew cause, i 


Court directed the prothonotary to tax the ayowant's c 
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several issues were joined upon four several pleas in bar ton 
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The plaintiff after taking issue on non cepit, and traversing 233. 
the defendant's being bailiff of F. Horne, pleaded two pleas 

in bar; the first, a licence to him from FJ. Horne to put his 
cattle in the place in question ; the second, that the place in 
question was parcel of Postcomefield, and set up a right of 
common thereupon. The replication first traversed the li- 
cence from F. Horne to the plaintiff ; and, secondly, pro- 
testing against the right of common, trayersed the place in 
ou question being parcel of Posfcomefield. The first and last 
on issues were found for the plaintiff, the second and third for 
be the defendant. And the judge, before whom the cause was 
tried, did not certify that the plaintiff had a probable cause 
for pleading his pleas in bar; the master in taxing the plaintiff 
his costs having only deducted for the defendant the costs of 
the third issue, 


a the pleas found for him, and that the same should be de- 

e ducted out of the costs allowed to the plaintiff on the other 

e part of the record. | t | | 

0 ; \ 

n Ac Alx, in an action of replevin, the defendant pleaded Dok 2 E 
l non. cebit, and then made cognizance as bailiff of F. Horne. a8 C. 3. 
e 2 Term Rep. 
to 

ar 


er the | 
-; bit A Morton was made that the master should be directed 
of the 


to allow the defendant the costs of the verdict ; or at least to 
deduct for him the costs of the second, as well as of the third 
ve. The counsel was beginning to argue the defendant's 
title to the costs of the verdict, but was stopped by the Court, 
who desired him to confine himself to the second point, as 
they were of opinion that the plaintiff was clearly entitled to 
the costs of the verdict. The arguments on this. point chiefly 
I 2 
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OF A PLAINTIFF'S 
turned on the penning of the fifth clause of the statute of 
Anne, which, it was said, plainly proved, that the legislature 
must have intended to comprehend avowants therein. And 
it was said, as the master had already allowed the defendant 
the costs of the third issue, which was found for him, it ws 
equally reasonable that he should have those of the second. 


Taz Court were clearly of opinion, that the defendant vu 
entitled to deduct the costs of the second as well as of the 
third issue; and 


BuLlLlER, Fustice,—added—the difficulty of the master 
Seems to have arisen from the term overpleading ;” for he 
conceives that although some of the issues are found for the 
defendant, yet, if the plaintiff did not unnecessarily plead the 


matter upon which those issues were taken, and was entitled | 


to the general costs of the verdict, the costs of those issut 
ought not to be deducted. But I take it that overpleading 
means, pleading matter not true in point of fact, which i 
found against the party pleading it, and yet he is entitled to 
a verdict. It makes no difference whether the plaintiff in r. 
plevin pleads new matter out of the cognizance, on which 
issue is joined, and it is found against him; or whether be 
takes issue on the cognizance itself, and that is found againtt 
him, The general rule is this; where several matters art 
pleaded by the plaintiff, some of which are found for him, 
and che others for the defendant, and the plaintiff is entitled 
to judgment, if-the judge, who tried the cause, certify tut 
there was a probable cause for pleading those pleas, the maste! 
is not to deduct the costs of those issues $0 found for the de · 


* 
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fendant ; but if there be no certificate, the defendant is en- 
titled to have those costs deducted for him. Ordered accord- 
ingly. SHES 


An avowant hath been determined to be a defendant with- 


in the meaning of the statute of 4 Ann. c. 16. and therefore 


if there are several ayowries, some of which are found for the 
plaintiff, and the others for the defendant, the plaintiff is en- 
titled to the costs of the issues found for him, if the judge, 
who tried the cause, do not certify a probable cause for plead- 
ing those avowries, even though, on the whole, the plaintiff 
should appear to have no cause of action. 
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Tn us, in replevin, there were several avowries on the re- Stone v. For- 


# 


cord, and issues joined on all; and the jury having found for 
the plaintiff on all but one issue, on which a case was re- 
served for the opiniou of the Court and adjudged, on argu- 
ment, for the defendant, a rule was obtained to shew cause 


why the master should not allow the defendant the full costs 
on all the issues. To this end it was contended, that a de- 


fendant or avowant in replevin, is an actor, and to many pur- 
poses considered in law as a plaintiff. That different avow- 
ries, therefore, ought to be looked upon as different counts 
in a declaration, and that when separate issues are found on 
different counts, and any one of them is found for the plain- 
tiff, he is allowed the costs of the whole record. That by the 
fifth section of 4 Anne if any special matter pleaded by virtue 
of that statute by any defendant, tenant, or plaintiff in re- 
plevin, shall be judged insufficient on demurrer, or found for 
ihe plaintiff or demandant, costs are given; but that it could 


* 


syth, B. R. T. 
Doug. 709. 
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not be supposed, that in the general words « 1 
tenants,” were included avowants or defendants in replevin; 
and if they were not included, they ought, upon general prin. 
ciples, to have their full costs, in such a case; because, if any 
one of the avowries is found against the plaintiff, it shen; 
that he had no cause of action. 


Bur on shewing cause Lord MaxsrisLD, WilLss, and 
Bul TEA, Fustices, (As guxsr, Justice, being absent), 
were clear that an avowant is a defendant within the meaning 
of the act, and said, it had always been so considered in 
the taxation of costs. Indeed if it were not 50, there would 
be no authority under sect. 4. to plead different avowries. 


Ir the plaintiff take issue on several pleas in bar, one of 
which is insufficient in point of law, and obtain a verdict on 
all the issues, except that joined upon the insufficient plea, 
which is found for the defendant, he is not entitled to the co 
of the issue found for the defendant, although judgment may 

de entered up for him (the plaintiff) on the other ĩssues found 
in his favour;—he ought to have demurred to the bad plea. 


Kirky. movi As where, to an action of trespass, the defendant pleaded 
B. R. P. 26 C. g. the general issue, and three special pleas of justification; i 
CO TOR the trial whereof a verdict was given for the plaintiff on tht 
general issue and the two first justifications, and for the de- 
fendant on the last justification. A rule having been mat 

to enter up judgment for the plaintiff on the general ist 

and the two first pleas of justification, notwithstanding tht 
verdict for the defendant on the last justification, the ant 
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RIGHT TO COSTS. „ 
being insufficient in point of law, the defendant obtained a 


j rule to shew cause why the master in his taxation of costs 
; should not allow such costs only as were incurred upon the 
7 issues found for the plaintiff, without allowing to the plaintiff 
s any costs upon the issue found for the defendant. On shew- 

ing cause against the rule it was $aid, that as the defendant 
| had pleaded an insufficient plea, the plaintiff was entitled to 
id the costs of that plea. That if the plaintiff had demurred 
) either to the plea or to the rejoinder, and had judgment, 
L he would have been entitled to the costs; and it was imma- 
in terial in what stage of the cause the plaintiff had judgment. 
ud 


BuLLEn, Justice. — All the late cases are decidedly against 
the plaintiff. Suppose the judgment had been arrested, no 
costs would have been given. The reason is obvious; the 
plaintiff has contributed to the costs as well as the defendant. 
n een eee een 
going on to trial, he is equally in fault. | 


Per Curiam. Rule absolute. 


Ir the defendant plead, by leave of the Court, not guilty, and Cooke v.Sa Sayer, 
not guilty within six years; upon the former of which iszue is ae 
joined, tried, and found for the plaintiff, and to the latter 830 

there is a demurrer, which, on argument, s«bsequent to the 

trial of the general issue, is adjudged for the defendant ;— 

neither party shall have the costs of the trial, but the des» 

fendant shall have those of the demurrer. Thus,. 


Is an action of trespass and aszault for criminal can - 
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which hath been adjudged for him. 
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versation with the plaintiff's wife, the defendant, by leave df 
the Court, pleaded not guilty, and not guilty within i 
years. Issue was joined on the former plea of not guilt; 
to the latter the plaintiff demurred. Prior to any argument 


upon the demurrer, the issue joined on the plea of not guilt 


was tried, and found for the plaint if, with gol. damages; 
_ afterwards the demurrer was argued, and adjudged for the 


defendant, and each party had judgment ; viz. the plaintif 

on his verdict, and the defendant on the demurrer, Un 
these facts a motion was grounded for the direction of the d 
Court to the master how to tax the costs. 


Arran taking a few days to consider of it, the recoluioo WW #: 


of the Court was delivered by Lord Ma nsF1EzL, to the fol tr 
lowing effect | 


Trax two pleas pleaded by the defendant have received as. WW 4. 


ferent determinations ; one is found against the defendant, the be 
other has been adjudged for him. 80 that the plaintiff hu th 
the whole has no cause of action, 1 59 jud 


Wit are all of opinion, that the particular circumstance d to | 
this present case are such as may very well suffice for our de: bis 
termining it upon these circumstances alone, without going 
into the general question; the general question is a point BN N.! 


that might require a good deal of consideration. ti 
. | tet 

Now, upon the present circumstances, it is clear, that the 
| defendant must certainly have the costs of the demi W 


RIGHT TO COSTS. 


ought not to have them, though he has obtained a verdict 
upon this issue: for, upon the whole, he had u0 cause of 
action. The demurrer is decisive as to .that. And he has 
acteſunadvisedly, in carrying this issue down to trial, be- 
fore the determination of the demurrer, 

We cannot say that the defendant did wrong in pleading 
not guilty, as well as not guilty within six years; we cannot 
determine that he had no pretence for so doing, and therefore 
we cannot say that he ought to pay costs merely for. that 
cause. And yet, on the other hand, that plea being found 
false, he ought not to receive costs of the plaintiff, upon the 
trial of that issue which has been found against him. 


BuT nevertheless, though it is found against the de- 
fendant, yet the plaintiff cannot have damages upon it, 


therefore neither can he have costs upon it. So that the 
judgment must be for the defendant clearly, and he must also 
have the costs of the demurrer ; but upon the trial there are 
to be no costs on eitber hand. but each party is to sit down by 
his own costs. 


tion of the Court being only for the direction of the mas- 
ter, how to tax these costs. 


n some of which a verdict is found for the plaintiff, and on 
i @ , 


Bur 35 to the costs of the tria/—we think that the plaintiff 


because upon the whole judgment must be against him: and 


N. 3. Taras was no rule drawn up in form; this declara - 
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Ware there are different issues joined on different pleas, Doug. 676. 
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others for the defendant, the defendant, by the practice of th 

or 200 1 Court of King's Bench, will be entitled to the costs of the 
ay, T. ga an . | 

33.2 issues found for him ; though it should seem that a differen 


e practice prevails in the Common Pleas.” 


vide post. Bur it is different where there are issues joined on seven 
counts, and on some a verdict for the plaintiff, and on other 
for the defendant ; for there the defendant shall not, in cithe 
the Court of King's Bench, or Common Pleas, have any cost 
upon that part of the record on which the verdict is found in 
ak os he 


Bartlet and Ins trespass, the defendant pleaded not guilty, and severd 
1067. C. B, justifications; upon the trial, the plaintiff not proving hi 
why OR possession in the locus in quo, the defendant had a verdict, 


3 which, by the direction of Dznison, F. was entered upon 
the general issue only; upon which there was a motion for: 

2 * v. venire de nouo, —but the Court refused the motion, saying 
B. R. T. 25. a, that the verdict was complete, and determined the cause, that 
the plaintiff was not entitled to damages; though they dit 

the plaintiff might have insisted upon having a verdict ta- 

| tered on the other issues, which would have entitled him t 

the costs of those issues, unless the judge should have certified 


that the defendant had probable cause for pleading the same. 


Cremer v. A CERTIFICATE upon the statute 4 Anne, c. 16. 5. . 
bee. need not be made in court, at the trial, but will be effective 


Barnes, 141. made afterwards; even though it should be granted after 


application by the plaintiff, for the costs of a special ples fi 


1 
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OF A DEFENDANT'S RIGHT TO COSTS. 
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ral 
ers 
her SECT. I. 
by: ; 
fr Of Costs where the Plaintiff is nonsuited, or a Verdict is found 
for the Defendant. 
SECT. 1. 


Where a Plaintiff neglects to declare in due Time, or, after 
Declaration, discontinues bis Suit. | | 
SECT. III. | f 


Where there are Several Defendants, and one or more of 
them acquitted, by. Verdict, at the Trial. 


SECT. IV. 


V bere there is Judgment for tbe Defendant, on a De- 
murrer. 


SECT. v. 4: 


ere an Action is inslituted in a superior Court, for a 
Matter, or against a Person, within the Furisdiction | 
plea, fo of, or amenable to, a Court of Conscience, or Re. 
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SECT. I. 


Of Costs where the Plainti ” is nonsuited, or a Verdict i 0 
found for the Defendant. 


za H. g. c. 6. Ir is unnecessary to make any particular observations on 
the statute of Marleberge, c. 6. which only entitled a de. 
fendant to costs in a writ of right of ward, when the suit w 
malicious, since that statute, or at least that part of it, being 
calculated for the support of our ancient military tenures, with 
them became extinct in the reign of Charles the Second. 


In no other case, were any costs allowed a defendant, by 
either the common or statute law, till the twenty-third year 
of King Henry the Eighth. However, now, by a variety of 
Statutes, a defendant, when he prevails, is entitled to the sam 


costs as the plaintiff would have had, in case he had reco- ty 
vered. 8 
2 : an) 
23 H. 8. c. 15. 8. 1. enacts, © That if, —in any action, a 
5 R. 2. stat. 2. © bill, or plaint, of tresþass upon the statute of King Richard | 
an « the Second, for entries into lands and tenements where 90 4 
« entry is given by law. —or of debt or covenant, upon an) = 
If the plaintiff © specialty made to the plaintiff or plaintiffs, or upon a * 
— - — « contract supposed to be made between the plaintiff or te 
rs —_.. «« plaintiffs, and any other person or persons, or of detinue of 8 
2 2 « any goods or chattels on a supposed right of property, & oF 
have costs, « of account charging the defendant as bailiff or receiver, 0 mel 


RIGHT TO COSTS. 125 
« upon the case, or upon any statute for any offence or wrong f 
a0 personal immediately supposed to be done to the plaintiff, 

« —the plaintiff, after appearance of the defendant, be non- 

« guited, or that any verdict happen to pass, by lawful trial, 

« against the plaintiff, the defendant, in every such action, 

« bill, or plaint, Shall have judgment to recover, his costs 

« against the plaintiff, to be assessed and taxed at the dis- 

« cretion of the Court, and shall have such process and exe- 

« cution for the recovery and having his costs against the 

« plaintif, as the plaintiff should or might have had against 

« the defendant, in case the judgment had been given for the 

Wo” plaintiff,” 


ng 
ith 


Tas 24 H. 8. c. 8. exempts plaintiffs, suing to the use of 
de king in any action whatsoever, from the payment of costs, 
i case they de nonsuited, or a verdict pass. against them. 


— — — — 


4 Fac. 1. c. 3. enacts, „ That if any person shall com- . 
: . 5 it he prevail, to 

* mence or sue in any court of record, or in any other court, have costs in 
0 6 : a all cases Where 

any action, bill, or plaint of trespass, or ejectione firme, or the plaintiff 


any other action whatsoever, wherein the plaintiff or de- Na po e is 


mandant might have costs (in case judgment should be non ron 
given for him) and the plaintiff or demandant in any such 
action, bill, or plaint, after appearance of the defendant, 
de nonsuited, or that any verdict happen to pass, by any 
awful trial, against the plaintiff or demandant, that then 
tte defendant in every such action, bill, or plaint, shall 
me judgment to recover his costs, to be assessed, taxed, 
ud levied in manner and form as costs are to be assessed, 
wrd, and levied in certain actions in and by the law of 


le three-and-twenticth year of King Henry the eighth.” 
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| nokis. only go to determine what species of actions are compre. 


126 OF A DEFENDANT'S 
For carts upon Ir would be both a tedious and useless task to enter into! 
the 2g H. 8. 


c. 1.5. Zee 1 Bac. minute detail of such decisions upon the 23 H. 8. c. 15. 1 

Abr. 517. in 
hended within the words of that act; since the 4 Fac. 1. c.; 
has rendered a knowledge of most of those decisions a matter 
of very small importance, by affording a defendant the same 
right to costs, on a nonsuit, or verdict in his favour, in even 
action, where, on a recovery by him, the plaintiff would hat 
had them, as was done by 23 H. 8. in the particular actions 
therein enumerated. | | 


ng 2 Waere judgment is given for a defendant upon a eri 
465. S. C. verdict, he shall have his costs as well as upon a general tei. 
—— i dict; for the former is equally a verdict for him, for whomit 
144 nb. is found as the latter, and, after judgment thereon, there is s 
contra, 2 Lill. difference, but it is the same, as if a general verdict had ben 


Pr. Reg. 572- 
G. ace. | originally given for the defendant. 


Ir appears from the greater number of authorities, that 
defendant is entitled to costs on a nonsuit, or verdict, ini 
species of action, wherein the plaintiff, on a recovery, wol 
have had costs, although it should be obvious upon the fc 

of the declaration, in that particular case, that the plaintif 
had no cause of action. | 


Ken Tu vs, in an action of debt upon a bond for the perſom- 
Moore, 625. ance of an award, the breach being alleged in a matter mt 
within the submission, and issue joined thereon, the phintf 
at Nisi Prius was nonsuited; a motion was afterwards mas 
for the purpose of saving costs, under the 23 H. 8. c. 15, 0 
the judgment might be given upon the insufficiency of ® 


* 


4 RIGHT TO - COSTS. | | ; 17 
detlaration, and not upon the nonsuit, but the Court rejected 
the application, and held that the defendant should have 
| 

Bur in the case of Blythe v. Topham, a similar motion qa 
Succeeded ; this was an action upon the case for digging a pit 8 
in a common, per quod his mare, being straying there, fell 2 323. 
into it and perished, and on not guilty, verdict for the defſen- 
dant; the plaintiff, to save costs, moved in arrest of judg- 
ment that the declaration was not good, he not shewing any 
ight therein, why his mare should be in the common, and 
therefore it is damnum absque injurid, and of that opinion 
was the whole Court; wherefore it was adjudged upon the 
declaration, that the bill should abate, and not upon the 
rerdict. 


WM 4. <- 


Howzves, the principle laid down in Ladd v. Wright has Dy.g9.b.marg 
been very equitably adopted in a variety of subsequent de- nt ig.. 


csions; wherein, conformably to that case, it has been de- 1 Ns we 


tided that, notuithstanding the declaration may be insuf- Pan. 2.569 


hcient, the defendant shall have costs, if he obtain a verdict, 3 

be plaintiff be nonsuited. And, indeed, it would be un- Style,149-153. = 
jut, in such a case, to deprive a defendant of his costs, W | 
merely because the action brought against him is erroneous, 


v well as wrongful, 


But where at the trial of a cause, a verdict was found for 
e plaintiff, and two points were reserved for the opinion of 
eCourt ; one of which was a ground for arresting the judg- 
at, and the other for entering a nonsuit, and both of them, 
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Cameron v. 


Reynolds, B. 
R. H. 16 G. g. 
Cowp. 40g. 


8 judgment, and thereby fixed each party with his own cost, 
as the defendant might have demurred to the declaration, 
and as his conduct in the transaction, in which the action 


This objection, which arises on the face of the declaration 


OF A DEFENDANT'S : 
on argument, determined against the plaintiff, the Court re. 
fused to' order a nonsuit to be entered, but arrested the 


originated, appeared to have been somewhat reprehensible. 


Tuts was a special action upon the case, brought againt 


l 
defendant for a breach of the duty of his office, which ws 
stated in the declaration to be that of under-sberiff. Pla 
not guilty. Verdict for the plaintiff. | k 
3 fc 
Ar the trial, three points were saved for the opinion of the n. 
Court; two of which are only material to this question, hi 
ist. Whether the action would lie against the defendant, the pa 
under-sberiff * 2dly. Whether the plaintiff was not precluded WY *t: 
from bringing this action, having already, on motion, ob- we 
tained specific relief, by a rule of Court, against the high- an 
dec 


Sheriff, for the injury complained of? 


A RULE was obtained to shew cause why a nonsuit shoul 
not be entered, or why the judgment should not be arrested, 
After argument, | | 


Loa MANSFIELD said, the Court were unanimousy d 
opinion, that the action did not lie against the under-sberif3 
all actions for breach of duty in the office of sheriff, must be 
brought against the high-sheriff, as for an act done by bin. 
though it proceeds from the act of the under-sheriff or ba 


— 


goes in arrest of judgment. And as to the second objection. 


ve are of opinion, supposing the action would well have lain 
apainst the defendant, that, under the circumstances of this 

cue, the plaintiff has precluded himself from bringing this 
action, having already complained against the high · sheriff by | 
motion, and upon such motion obtained an adequate „„ 
pence by rule of court, for the identical injury now com- 


18 . 
* 8 2 5 U 
7 «4 | ? #2: f REES $1 


F 
3 » 


Tas question that arises upon these two points, ↄne of 
which is a ground for arresting the judgment, and the other- 
for a nonsuit, is what the Court should do. If we order a 
nonsuit to be entered, the plaintiff must pay the defendant-, 
his costs; but if we arrest (a) the judgment, each party must (0)Barnes, 142. 
pay their own costs. Upon the whole, taking all the circum- 8 
«tances and complexiom (1) of the case into consideration, hg 
ve think the defendant ought to prevail upon the motion in 1 T. R. 267. 
arrest of judgment, more especially as it appears upon the | 
declaration that he might have demurred,——Judgment ar- 
rested, | 88 


Lon MaxsrizIp added, that the proper mode would 
hare been for the defendant to have applied to the Court to 

tey the proceedings in this action. | 5 

jn the plaintiff be nonsuited, the defendant shall have costa, Laing -u Cass 
though he may have pleaded an insufficient plea in bar. G ba. 
0% It appeared, in evidence, 5 the * e eee the 
inal, that the defendant, in the recommendation of the high-sheriff. 

| K 


— 


by 1 


* 
* 
* 
+ 
t 
4 
* f 
. 1 
4 8 q 
- * 
_— 
Þ 
* 
+4 
*4 £59 
E 91 
* 
/ 1:44 
. 
3 
\ T: 
1 
17 „ 
* Fi 
4 i 
* 3 
8 
=. 
1 
=. * 
- 8 i 
© BY 
27 
1 2 
2% 


—_ * 7.8 . * 
2 9c cya So 


2 — * * - PIs x" 
S 1 * 3 — oe WEL wo WOO FEY K < N C 
= $ 1 — Se} FEY 

5 x5 n * * 7 hw W D - 8 

* * C ol * 3 * — i 71 
hers . 5 r * - G 1 fa 
+. 1d 7 wo. ag Cs” ——— Er TIC —— CODED N — ab = 99 — _—_ 8 

oh * 
= 
= 


* r 


1 


* 
— 


1 | OF' A DEFENDANT'S 


att , lie, 80 the defendant Shall have costs under 4 Fae; 1! e, e. 
Cas. Pr. C. P. nm 


89. 1 7 * 5 be”! 525 
the Hundred 


3 Burr. 172g, 


ler, Raym. 38. 


8 Oi 10 f d by the party grieved, aint et 


of Theale, B. meine nee Ee lis; 1 , , 
R. T. 5 G. g. | V 


Read v. Grap- Wi ehe en 0 
Plea roll; and at the assizes the plaintiff was nonsuitel. 


After which, upon motion, a distringas de novo was awarded, 
the nonsuit being immaterial; the defendant insisting a 


having the costs of the \nonsuit,—the Court directed pre- 
cedents to be searched; and the report adds, that it m 
. he shall have costs at the discretion of the Ol 
JE 7 ee to have been given.” ec 
bf 
Dong». Knot, In ejectment the defendant Shall have costs, where the 
NS" jury find for bim, notwithstanding the ane e 
25 é his venire * | | pl 


bor these statutes do not extend to give costs in a vt d 
| n. 5 \ 


Daly v. Bel- „ a eib be be Moes by uf mer bin 
Ero Car. 542, of asvault and battery, and the verdict affiriied; it was bil 
So that the defendant should have no costs in the attaint; for 
ite first verdict had passed for the plaintiff, n! 
should have had costs; or if the verdict had passed at 
him, and he had brought attaint, and the jury had the 
been attainted, he should have such eee 
have had in the first action, if it had been found for hin, 


Cl 
64 4 


x activ 
as hell 


t; for 
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RIGHT TO CosTs, 
no more in respect of the attaint. 80 L convers0; where the 
rerdict is affirmed; he shall only have the costs of the first 
verdict. 0 4 . Wag JOE £27 „ * | 
Nzrruen shall the 2% 220A have costs if the punti be 1 «hows. ah, 
nonsuited in an assize. * | | 


Nox where there is — Size his abit view and the he Lino" Cas, 
plaintiff is afterwards nonsuited ; because when the IE is 
nem em | 


1 
So where there is a plea in abatement, which the plaintiff N. H. . 


confesses to be true, and enters a nil e per breve, the 1 is Mod! 14g ” 


defendant is entitled to no costs. | "Hm M. 
— 
| Barnes, 120- 
1 Str. 638. ace. 


Aplin v. Con- 


Bur if issue be taken on a plea in abatement, and the 
plaintiff, afterwards, at the assizes, be nonsuited, the defen- stable, T. 

13 G. 1. Cas. 
| whipping upon the nonsuit; because, if the issue Pr. C. F. gg. 
ad been found for the plaintiff, be 


un he would hae had coats. 
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recordari facias toquelam, into one of the superior courts; 
sign judgment ies © olankoy 98 of the f 
Aan ae 


3 an action brought in the county court of Davies +, 
anouth, having been removed by the defendant Ito the 33 
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OF A DEFENDANT'S 


plaintiff's attorney obtained an order for time to declare; and * 
à few dayt afterwards, hearing from the plaintiff that he wou 
not proceed, because the cause in the inferior court had been 
commenced to recover only three shillings, gave notice thereof 
to the defendant's attorney, who signed judgment of ng. 
pros. ? b 


Tux the defendant obtained a * to 2 * cave wh 
| the maxter Should not tax hi costs. 


5 D, is Support of the rule, it was contended, that the | 
word nonsuit, as used in the statutes giving costs to de- | 
fendants, extends to nonpros; for it means any relinquich- 

ment of the suit. The master's doubt arose from a dictun, 
do be found in the books of practice, that when the defer 
dant removes a cause from an inferior court, he cannot 10. . 
pros the plaintiff for not declaring, because the plaintif i , 
not bound to follow him. But that rule only holds in cs : 
where the cause is removed by habeas corpus, and not by r- G 
cordari ; which distinction is evidently founded on this rea- a 
re 


son, that in the former ease the record itself is left in the i- 
ferior court, and only an account or history of the proceed- pr 
ings transmitted to the superior one, Salk. 352; but in tit 
latter case, the original process is made a record of this coun 
Besides, in this particular case, the plaintiff hath applied ſa 
a rule to declare, which brings him into court as much ai 
he had actually filed his declaration, 


1 BvLLER, Fustice,—The master thought in this case that 
he vas not at liberty to tax the defendant his costs under th 


— 
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cause that act is confined to suits commenced in the superior 
courts. But the statute of 4 Fuc. 1. c. 3. makes this matter 
rery clear, which says that, if a party is entitled to his judg- 
ment, he is entitled to costs. Then the question is, whether 
the defendant is entitled in this case to his judgment? that 
depends on the nature of a recordari. There is no such dis- 
tinction between an babeas corpus and a recordari as the de- | 
fendant's counsel has taken, as far as relates to this point; 
for a babeas corpus does remove the suit. Lord Chief B. 
G1LBERT, in his Law of Replevin, 148, says, in a babeas 
corpus, the plaintiff must follow the body' of the prisoner. 


Tus general rule is, that where, by the writ, each party 
has a day in court, and the defendant may be damnified by 
not appearing, he may appear and demand the plaintiff, and 
this even though the writ be not returned; as upon à capias, 
exigent, or distringas. 38 Ed. 3. 20. 3 H. 7, 8. pl. 10. 
Gilb. Law of Rep. 138. Then what is a writ of recordari ? 
It is a summons to both parties; for it requires the sheriff to 
record the plaint, to have it in court on a certain day, and to 
prefix that day to both parties, that they may be there. 
Fitzh, N. B. 70. By this writ, therefore, both the parties 
have a day; and the defendant, being bound to appear, may 
be damnified if he does not: then if the plaintiff do not ap- 
per, the defendant is entitled to judgment. It follows from 
hence, that he is likewise entitled to his costs; not indeed on 
the statute of Charles the Second, but on that of 4 ac. 1. 6. 3+ 
mhereby if any person shall commence any action in any 
court, &c, which words are not confined to superior courts, 


14 Car, 2. st. 2. c. 25 and 1 agree vith him in chat; be. ren 197, | 


OF A, DEFENDANT'S 
Bop. Curiam. Rule absolute (1). 


| . * ee e e 
such costs upon a nonsuit, as have been incurred i in taking 
the necessary measures for his defence in the action. 


As where a man, notwithstanding he had been alles 
5 G. 3 convicted before a justice of the peace, upon the game lay, 
and paid the forfeiture upon such conviction, was sued h 
action for the same offence ; and when he wanted to pleat | 
this conviction in bar of the action, the justice refused to 
give him a copy of it, which obliged him to remove it by 
certiorari into the Court of King's Bench, where, at the in 
stance of the prosecutor, it was set down in the paper, and 
affirmed ; and afterwards, the prosecutor became nonsuitel 
in the action ; under these oppressive circumstances, it vn 
said by Lord MaxsTI 25 and Mr. Justice Y aTEs, that the 
defendant, in the taxation of costs upon the nonsuit, ought u 
have been allowed the expence of his necessarily bringing 
this certiorari to remove the conviction, because it was nt: 
cessarq to bis defence in the action. ti 


| Davila v, Her- e eee ee ee and after 
_— f * wards argued in court, but the facts not being suffcient 
Sed vi post. Stated to enable the Court to give judgment, the parties, c 


4 | the recommendation of the Court, agreed to go to a new tri 
of | where the plaintiff was nonsuited. And the question 1. 
3 (a) To a question from the bar, tiff's having appeared in this Cc 
whether it was to be underatood bythe order for time todechre f 


: 2 that the decision had been made Court ( Ashurst and Buller, Ju 
aolely on the ground of the plain» * 


„ 


- RIGHT: TO' COSTS. e 
was, whether the master should tax the common costs of a 

ona, or take into his consideration all the former pro-. 
ceedings !? Upon motion for the direction of the Court, te 
master was ordered to tax the defendant his costs upon the - 
whole, as well with relation to the first trial as the last. 


4% } | | p 
Ir wer moral pen the Seb eh fn ating off mutual 3 
debts, that no costs should be allowed the defendant, because Ser | 
he had not obtained a verdict, there being only an endorse- (Ju C. 8. ca. \ 1 
ment that 13 J. was due to the plaintiff for rent, and that on en | 1 
balancing the accounts, there appeared due to the defendant” 
135.; but the Court declared that the endorsement was 
munen e 


verdict in other cases. 


Is — in an action of ejctent Jr, Ba 
against several defendants, he me OE en 8.5 ey 
of the defendants at his election, 7 ET 


———— for a fault in his declara- « Com. Dig. 
tion, though divers defendants appear severally, yet theß 


nn i 
n eee Rok 
urDOTrne, ro. 
recovery of the costs of a nonsuit in an inferior court, though liz, g6. * 
uch costs may not amount to forty hillings. kh "= 5. F Murry, 
| 2 


| 1 N H. 2 

War ax a plaintiff eee eee 2711 

r eee eee Ein. Abe, 
him in the costs of the nonsuit. ee 47¹%⁰ 


* 
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Darlow v. ” nnn ti HE; abs 
5 the costs of a nonsuit had been taxed, and, upon motion, be 


. to pay the other defendants their shares. 


sror. * 


Of Costs e a Plaintiff 3 to Anat in due Tins 
or, after Declaration, discontinues bis Suit. 


3 "Ra —n 8 Eliz. c. 2. recites—* That whereas dive 

_—_——— persons of their malicious minds, and . any jutt 

7 48 mY *« cause, do many times cause and / procure others of the 

whes the 5 queen's subjects, to be very much molested by attach- 
aintiſt dot 

delay his uit, * ments and arrests made of their bodies, as well by proces 


DN « of latitat, alias, and pluries capias, sued out of the Court 
dad = called the King's Bench, as also by plaint, bill, o obe 


ce suit in the Court of the Marshalsea, and within the city of 


« London, and other cities, towns corporate, and places where to 
« any liberty or privilege is to hold pleas of debt, trespas, M. 
« and other personal actions; and many times there is node- WW me 
« claration or matter laid against the parties so arrested or afte 
« attached, and so they are maliciously put to great expence, 
| ee without just or reasonable cause, and, yet, hitherto by las, B 
* e the party so grieved and vexed could never have any cat “ |: 


« or damages. For remedy whereof, be it enacted, Thu 
«« when and as often as any person shall sue forth, or cause « 
« procure to be sued forth, of the said Court commonly called 
the King's Bench, any of the writs or process before men. 
«« tioned, against any person, upon which such person al 


TY 2 4 wb 
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— thy-cecury-herect/anatiphs hs 
« hail to answer such suit as shall be objected against him, 

« that then in every such case, if the party, at whose suit or 

« procurement the same writ or process was sued forth, do | 
« not, within three days next after such bail taken, put into 

« the same court his declaration; or if, after declaration 

« had and put into court, the plaintiff shall not prosecute 

« the same with effect, but shall willingly and apparently to 

« the ame court suffer his suit to be delayed, or shall suffer 

« the same suit to be discontinued, or be otherwise non- 
« 5uited therein, the judges of the said court for the time 

« being shall, by their discretions from time to time, award 
« to every person so arrested, vexed, molested or troubled . 
« by such writs, or suit, his costs, damages, and charges, 
sustained by means of any such writs, n arrest or 

« git,” | ſe p 
Tus third section of this act gives, in like manner, costs 

to a defendant attached or arrested to answer any suit in the 
Marshalsea Court, or any other of the inferior courts therein 
mentioned, in case the plaintiff do not declare in due time, or, 
afterwards, delay or ann. Suit, or be nonsuited. 


Br 13 Car. 2. st. 2. c. 2. 8. 3. e If the plaintiff 
* has sued a writ, bill, or process out of the Court of King's In 
Bench or Common Pleas, shall put into the court from ihe next 


term after ap- 
. eee de- nr 6.1 
tration against the person thereupon arrested, in 5ome entered, and. 


perxonal action, or ejectione firme of lands or tenements, — 
before the end of the term next following after appearance, IP 


QF A DEFENDANT'S 


« that a nonsuit may be entered in the said courts regpectiney, 
e and the defendant shall have judgment ta.recoyer his cory 
es against such plaintiff, to be assessed, taxed, and levied in 
t such manner, and as it is provided by the statute for con 
« made in the twenty - third en mn. 


IT is observable, . 
8 Eliz. c. 2, with respect to the costs of a defendant, when 
the plaintiff in the Court of King's Bench, discontinus 
after declaration, is not extended by the 13 Car. 2. toth 
case of a similar discontinuance in the Court of Comna 
2 Cro. Pr. 453 · Pleas. The reason generally assigned for this seeming omis- 
be Co's | etok in; hates a plaintiff could not discontinue his wit 
1 Leon. 10g: ak Court of Common Pleas without an application to the 
9 95 Court for that purpose, it was customary to make the pay- 
ment of costs to the defendant one of the conditions of 1 
compliance with a motion for leave to discontinue; and then 
fore it was unnecessary to make any provision by statute, fr 

the costs of a defendant in such a case. | 


2 
C 


_ . - Ir the plaintiff omit to declare within two terms, in u 
action against several defendants, there ought to be but av 
judgment of nonpros signed, for all the defendants, and u 

| S ge e Mam | 


| grun b . : 8 db 
Com omg dants, who were arrextd thereon, and appeared ven) 

eee ain rent attornies, and afterwards, the plaintiff not dec 
EE 90 in two terms, they «igned four distingt judgments d 


— * 


— del ivequiareooer dip Flag, r * 
C. J. though the plaintiff might declare against them se- {Bur ag 
verally, yet as the writ was awarded against them jointly, and 9 
the plaintiff was nonsuited before any declaration, there _ View 241+ 


to be but one nonsuit for all of them, 11 


Ti ey 
2 T. R. 267. 


b or finds he cannot support * M. 106.3. 
his action, he may discontinue either before or after the de- 8 
C! ² ů ⁵qQ R Neo ie 7 

And it may be laid down as a general rule, that, in every Comb. 299. 
case of a discontinuance by the plaintiff, by leave of the "= 4 32. 
Court, the defendant is entitled . costs. | Excheq. Of. 

, 46 O 


zur no costs are 8 upon a discontinuance in law; Comb. gag. 


Holt, 156. 
nme, after demurrer. [ 11+ 2 Sid. 142. 


And „ eee Devenich v. 


Martin, B. R. 
in a species of action, wherein the defendant, in case he ob- 5 
tained a verdict, would be entitled to double costs, it must be 5. C. . Str. 


4 
upon the payment of double costs. cs 


Taz Court, on motion, gave the plaintiff leave, in one Style,g66.pl.g. 
ve, to discontinue where he was under a peremptory rule to 
y the next term, on condition of paying good costs to the 
(&fendant. And the plaintiff may discontinue after a gbecial, Salk. 17h, 
Pe AE OPTING 


. War- 
6G. 8. 
s, 16g: 


Tur Court refuxed to permit the plaintif to eie Ky 


or A DEFBNDANT'S 
after judgment on demurrer for him (but not entered up 
record), and a writ of error brought and bail put in thereot, 
without payment of the costs of the writ of error, - 


Meg . Hall, 3 e 
Barnes, g07. the plaintiff afterwards obtain a rule to discontinue upon pay. 
1 pb nt ment of costs, the defendant will not be allowed, upon the 
4 | taxation of the costs upon such rule, for any expences in. 
Vi | curred between the time of giving the notice of trial, and th 
notice of countermand ; as, for instance, not for the expencs 
of a witness, eech <a Fo 


nerter $0 attend the exrines. 


Scott v. neg. Tnovon no costs are payable in formedon, yet the plaid 
2 Bl. 50. tiff moved for leave to discontinue an action of that kind, o 
| payment of costs. For the tenant, it was alleged that tw 
_ ejectments had been brought for the same premises, which 
were dropped after the landlord had entered into the com- 
mon rule, and it was therefore prayed that the payment ofthe 
costs incurred in these actions might be made a part of th 
terms of being allowed to discontinue the formedon. 


Bur the Court refused to tack these costs to the present 


motion, leaving the partes to the” endinam remedy, v. 
Ra ed | 


Tus case 12 in 3 Wils. 206. where it 
said, that, on motion for leave to discontinue, becaus d 
some mistake in setting out the estate - tail in the urit, de 
Court thought, that the plaintiff, as he was asking a fror, 


ought to pay the costs of an ejectment brought for the same 

lands by the plaintiff, as well as those of the formedon; 

which vas consented to by the plaintiff, upon being per- 

mitted to amend all the proceedings in the formedon, and 
that he had leave to amend accordingly. 


Tax entry of a noli prosequi by the plaintiff, is a discon- 
tinuance within the 8 Eliz. c. 2. 


As where; after action brought and the declaration deli- 2 5 
vered, the plaintiff having discovered that the defendant was B. R. e 
an infant, entered a noli prosequi; in consequence of which 8 
the defendant moved for his costs under the 8 Elix. c. 2 
[7 w2s did on the other side, that this case neither came 
vithin the words nor the reason of the act of parliament. 
The words are only discontinuance and nonsuit ; and there 
was good reason for not extending the statute to a retrarit 
or a oli prosegui, because by taking these steps, the party 
renounces his claim upon the defendant, and cannot after - 
wards commence another action for the ame cause ; whereas 
in the case of a discontinuance or nonsuit, a new action for 
ie dame cause may be e eee ec he 
ior of which this Statute was N | 


e nt rt he TEARS 
pot be distinguished in reason from that of a discontinuance; 
r that in this, as well as in that, the party might afterwards 

e another action for the ame cause 3 * 
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SECT. III. 


Of Costs where there are several Defendants, and one o 
more of them acquitted wee 


— 3. c. 11. 8. 1. it is enacted,—* Thi 
« where several persons shall be made | defendants to ay 


Where there 
are several de- 
fendants, in 


trespars, & = « action or plaint of trespass, assault, false imprisonment, a WW: 
more of them , ejectione firmæ, and any one or more of them shall be upon t 
— be or © the trial thereof acquitted by verdict, every person or per. F 
ted e «« sons so acquitted shall recover his costs of suit, in like man- d 
costs. 


V er as if a verdict had been given against the plaintiff, and 
« acquitted all the defendants; unless the judge before whan 
such cause shall be tried, shall, immediately after the trial 
thereof, in open court, certify upon the record, under hi 
« hand, that there was a reasonable cause for the making 5uch 
person or persons a defendant or defendants to such action 
« or plaint.” - ; 
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(i) The only case, in which this 


. — 2 


— — * — et is 
e reer es Ra edi eee 
— n r 3 r 


= — — 
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any discussion in the courts, is that 
of Turner v. Gallilce, Hard. 152. 
mentioned by the plaintiff's coungel 
in Cooper v. Tiffen; in that cate, after 
issue joined and notice given by the 
defendant of trial by proviso, the 
plaintiff. in perton entered a noli 
Prosegui, upon which the defendant 
moved * coats; but the decizion 


* 


question appears to have undergone 


4 # #4 gw is 4 


of the Court in that caze is no wher 
to be found, the report in Herd, 
containing nothing more than hv 
own arguments for the plaintiff, u 
the courge of which, he urged de 
distinction taken by the count! u 
Cooper v. Tiffen between a noli rut 
i and a discontinuance or nom 

the former of which, he 


F * 


mier TO cosrs. ws 
Berons this Statute a plaintiff was not liable to the pay- 2 8tr. 100g, 


ment of any costs to a defendant who was acquitted, provided 3 | 
be obtained a verdict against any one of the defendants in . 01. 
de action; the courts construing the former acts, by which 
costs are given to defendants, only to extend to the case of a 
total acquittal of all the defendants in a suĩt. This construe- 
tion was, sometimes, productive of great injustice; for it af. Vide Comb. - 
forded a plaintiff an opportunity, by making an amicable wins 
defendant (who by collusion was to make no defence; but 
5uffer judgment to go against him by default), to evade the 
payment of costs to the only real defendants in the action, 
in case they should have a verdict in their favour, But al- 
though it is consistent with natural justice, that a defendant 
ld have costs in every case where he has obtained a ver- 
ict, and been unnecessarily joined in the action, notwith- 
anding the plaintiff may have succeeded against other de- 
fendants in the same cause, yet there are many species of 
actions, at this day, where a defendant so circumstanced can-- 
not haye costs; for the decisions on the statute of William the 
Mhird, have restricted it's operation to actions of trespass vi et 


| 0 


Ax action of trespass upon the case, has been held not to 

comprehended within the 8 and 9 V. 3. c. 11. 8. 1. 

Tavs, in an action upon the case for a nuisance against pibyen v: 
defendants, against one of whom there was judgment by "7 
lt, and, at the trial, a verdict for the other, it was held, 84. 1008. 
er consideration, that the acquitted defendant was not en- 

* to any costs. And Lord HaxDwioks, Chief Fuslice, 


* 


—— 
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0 aneh b beteten ine Oper aa that, as it ws 
| Settled that all statutes relating to costs are and ought to be 
3 Burr. 1287. construed strictly and according to the letter, the word « tre. 
| pass“ used in the 8 and g W. 3. must be taken och h 
mean the general sort of trespass vi et armis, and not trexpas 

upon the case. And he added, that upon inquiry into the 

practice of the Common Pleas, it appeared that the wal 

ee ROE nne 

armis. 


. NerTHER is replevin an action or plaint withia that 
Statute. | Sy 


Ingle v. Tu us where, in an action of replevin, one defendant ws 


Wordsworth 
and another, found guilty, and the other acquitted by verdict, the quel 


B. R. H. a G. 
y Burr 1284 was, whether the latter could have his costs under the 8 ul 


%. 9 . 3. c. 11.5.1, the judge, who tried he cause, not hui 
certified that there was a reasonable cause for making bin: 
. defendant? | 


Loxp MansFiELD,—We have thought of this case. Ve p 


had a strong bias to have given the defendant his costs, if ł 
| had been possible; because it is agreeable to natural juste, 
that he should receive them, if there was no reasonable caus 
for making him a defendant. | 


5 ow 


s 8 FF 


Bor the matter is OP settled to be now gone int 
ec e e = 


* 


Uns ; cat apes oa of den of ps 


does not ot particularly specify any actions of trespass that are 
not trespasses quare vi et armis. But this is a case of replevin, 
which cannot have that latitude of construction put upon it, 
which has been contended for, consistent with the settled 


Ir has been so settled and established, that this act, and all 
acts that give costs, are to be construed strictly. In Dibben 
v. Cooke it was held that an action of trespass on the case is 
not within the statute; and trespass upon the case is nearer to 
trespass vi et armis, than replevin is; which differs in many x 
things from a mere action of trespass. - news 5 


W 


2 


Tat argument in the case of Dibben v. Cooke was, that 
actions of trespass upon the case have been holden to be 
vithin the proviso of the statute of limitations, though as 

much excluded there as here, by so many other actions being 
F - —- = 95 * 


W 

frictly. I consider this point so fully settled, as not to be 

got over, upon any reasoning at large. wn | 

nme 

un Ft at ere FE Poole v. Boul- 
ton and others, 

(termined that an action of trover is not an action of trespass Barnes, 139. 

thin the statute of 8 and 9 W. centered is i HO ia 

wer against several defendants, one be found guilty, ad? 

de others acquitted, the latter are not entitled to any costs. 

L 


neter v0 OOrse | ns. 
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The Queen.y. - so if one 7 
Danvers and 

others, eee ee eee under the 
e Mel 


Salk. 194- 


rustout on "ds: the tral, in an action of ejectment, all the defendants 
deere Jen- Here found guilty except one who was acquitted; after this 
3 ear and gefendant had got his costs taxed upon the postea (the judge 
— — we not having certified that there was a reasonable cause for 
| joining him in the action), he applied to the Court that he 
might be not only allowed a third part of a defendant's con- 

mon costs, but also all his extraordinary costs; but it appear 

ing to be nothing more than a contrivance to fix the plaintif 

with the extraordinary costs, which had been incurred on ac- 
crount of all the defendants, to one of whom the acquitted de 

| fendant was tenant, and ann the Court ds 


an 


E 3 = & &@T 2 » 


| 

MRI with costs. fon 

| ad I 1 | hs Codd a. 1 verc 

Mordecai v. Ix trespass vi et davis there wan. 4 verdict for the plaiotif ma 
— = against one defendant, and against the plaintiff as to the other 
Bandy”: defendants; upon an affidavit that the plaintiff was an ind 


gent and itinerant Jew, the defendants, who were acquitted 
moved that the costs, to which they were entitled, might * 
deducted out of what should be allowed by the prothonota) 
to the plaintiff against the other defendant, but the Court 


FP 


13 3 


W case, 1 
judgment to go by default, and others went to trial and ob 
tained a verdict, the Court permitted the costs and damage 


RIGHT TO COSTS. © ; 
on the judgment by default to be deducted from the costs 
n 


— 


Tu vs in an action of tredpaas for breaking and entering W 
| Noble and two 
the plaintiff's house, two of the defendants suffered judg- others, C. B. 
ment to go by default, and the third went on to trial, and l. K. Blacks" ag, 
obtained a verdict. Damages being assessed against the two 
former defendants at one halfpentiy each, a rule was obtained 
to shew cause why the costs, which might be taxed against 
chose defendants on the judgment by default, should not be La 
deducted out of the costs taxed to the defendant, who had a 
| wie TAE 
| — ᷣ hin 


F ru att on PIR kth that the two de- 
fendants had acted under the authority of him for whom the 
verdict was given, who had also undertaken to 859 
mages and costs. 


Tat rule was opposed, on the ground that it went to de- 
prive the attorney of that lien W 
uin aa 5 


e ah l eeepc + 
tlien on the costs as was subject to the equitable claims of 


r e 
Fered . 
| ob 


ge 


* 


3 an; . 
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„„ poets. 


or tenant to « in any court of record, any action, plaint, or suit, where 


or A\DEFENDANT'S ' 


; SECT. IV. 


a of Corts where there is judgment for the Dela, upon 
a Demurrer. 


: Tus Statute of 8 and g V. 3. c. 11. 8. 2. after reciting that 
1f, upon any *© forasmuch as for want of a sufficient proyision by las in 
adgmen be © the payment of costs of 5uit, divers evil disposed perun 
OT or « are encouraged to bring frivolous and vexatious actions; 
demandants  enacts,—* that if any person shall "commence, or proecut 


have costs. 

[> « upon any demurrer, either by the plaintiff or defendant, 
«« demandant or tenant, judgment shall be given by th 
Court against such plaintiff or demandant, the defendant 
% or- tenant shall have judgment to recover his costs, and 
« have execution for the same by capias ad salisfaciendun, 
« fieri facias, or elegit.” 


* 


36 Li. I is laid down in one book, that if, on a demurrer to th: 
1 Anders. 117. action, there were judgment against the plaintiff, the de- 


1. 16g. 
March 39, fendant should have costs under the 23 H. 8. c. 15, thouy 
Semb. S. P. up- 


eee. a case not expressly within the words of that statute, ad 
Hard. 153 arg. that it had been often so adjudged, but that it was ofhervis 
cok Cr. 335. Where the demutrer was only to the writ. - But if a defendu 
had been entitled to costs in the case above mentioned, cithe: 
by the 23 H. 8. c. 15, or the 4 Fac. 1. c. 3, it was unnecs 
sary to make any provision for such costs by the 8 and 9-3 
— The $tatutes of 23 H.8. and 4 Fac, 1. entitle a defendant io 


- 
23 3 R * 
, * 
* 


costs only where the plaintiff is nonsuited, or a verdict passes 
against him, under which words it would be difficult to main- 
tain that the legislature meant to include @ judgment upon 
luer, particularly when it is recollected, that it is a well 
established e e d to costs are to be 
construed strictly. . . 


Tus demurrer meant by the 8 and 9 W. 3. c. 11. 8. 2. is a 
demurrer to the merits, upon which the court may decide the 
right of action, and give final judgment; therefore a defen- 
dnt is not entitled to costs under this statute upon a judg- 
ment in his favour on a demurrer to a plea in abatement, be- 
cauxe the judgment in such case is not final, nor the right of 
action thereby determined; and moreover, it was the inten- 
tion of the act to give costs to a defendant only where the 
plaintiff would have been entitled to them, in case judgment 
had deen given for him on the demurrer, and, upon a judg- 
— abatement, 
mim 


Tu us, in an action of assumpsit, the defendant ie his Liogd, B. . 
privilege as an officer of the Exchequer, in abatement, on Salk 194, 
viich, the plea being held good upon demurrer thereto by Rn — 


the plaintiff, there was judgment quod billa cassetur. Af. 2 1 


3 5 8 - aw ee 
errands the defendant moved for costs upon the 8 and 1nd . K. 


WW. 3. c. 113 but by the Court, this is not a case within glitt an. 


94 
tut statute. nnn 
ein abatement, bocauae it speaks of oui: which are vexa- 6 Mod: = 
bu, and it is impossible for the Court to say upon a de- 52 7 __ 


une to a plea in abatement, where the merits of the case a68. 
Gar Pr. C. P. 


OF A DEFENDANT'S | 
„ whether or not the action is either frivoloy 


or vexatious. And it would be unjust to give the deſendant 


- Miller v. Sea- 
grave, H 
10 C. 1. 

Cas. Pr. C. P. 


25 · 


costs in this case, because if the demurrer had been adjudged 
for the plaintiff, he would not have had costs against the de. 
fendant, but. only judgment quod respondeat ouster, and the 
right to costs, in such a case, ought to be mutual and rec. 
procal. 
ee . entitled. „ 
9 *. 3. c. 11. on a judgment in his favour upon demyrrer u 
a species of action, where the plaintiff would not haye hat 
costs if he had obtained judgment; for costs given by that 
statute, are confined to cases, where amen mutual and 
nm 
N wa pg FR VEL given for the A 
murrer in far mædos an remainder, it was insisted on the part 
of the demandant that there should be no costs, became i 
the demandant had recovered, he could not have had cots, 
no damages being recoverable in a formedon at common l. 
And, it was said, though the words of the statute of Millu 


mme Third are general, yet the intent thereof was only to 
tend a defendant's. right to costs on judgment on denim 
in such actions and cases where, by preceding vtatutes, bt 


| Wm 
5 


ee Chief Justice, and 8 * Devres 
Futices, thought that the tenant should have no coats; ba. 
| Tuacar, Justice, inclining to a contrary opinion, it 


MIGHT ro costs. 
point was Jjourn 4, und "IE Fir wks * 17 th 
against the tenant's right to costs, and, after taking further 


time to consider, finally resolved that nb costs should be 


A - 
$ 4 . * \ 4 # * - — 
% 4% 1 » 1 F 4 1 
. * Y N = - * C — 
4 © x > * | J x \ 
i : #4 > 9 29 9 N : : 
0 | . : 


* 


IxvzeD it has been Ke i Wi ek; that eie Anon. 
T. 11 Ann. 
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ine a judgment in his favour upon a demurrer Cas. Pr. C. P. + 


in guare impedit, which is contrary to the above determina- 
tion in formedon, because no costs are recoverable by the 
plaintiff in'a quare impedit; but, besides that this case' was 
prior in point of time to the decision in Miller v. Seagrave, and 
does not appear to have undergone either much argument or 
consideration, it has been expressly overruled by a recent and 


zolemn decision of the Court of Common Pleas, wherein, after Thraie d 


taking the statute of 8 and 9 V. 3. c. 11. 8. 2z. and the cases 


others v. the 


of 
don,and 2 


that have been adjudged thereon, into full concideration, C.BM.$1G-2. 
that court ynanimously held, that a defendant, obtaining #-Blackst530- 


judgment on demurrer in quare impedit, is not entitled to costs. 


And Lord Lov 6nporOVGH, in delivering the opinion of 
the Court, expressly recognized the prineiple on which the 
resolution in Miller v. Scag rave, is grounded, namely, that 


the costs given by the 8 and 9 W. 3. are confined to cases 


here the plaintiff as well as the defendant is entitled to 


In an action of trespass and assault for .criminal conver- 88 
ation with the plaintiffs wife, the defendant, by leave of the 1 Ban. 


55 
3- 


Court, under the statute of 4 Ame, e. 16, pleaded two pleas, . 


tot guilty, and not guilty infra ser annos. On the former 


- K * 
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a verdict was found thereon for the plaintiff, with gol. dz. 
mages, and afterwards the demurrer was argued and adjudged 


that the defendant should have judgment, and also the cou 


. defendant on the demurrer, and a verdict for the plaintiff on 


"pwn. ate eee e 


Court, that the defendant could have uo costs upon his judg: 


_ likewise a joinder in demurrer, and a verdict for the plaintif 
on the trial of the issue, and judgment for the defendant on 


OF, A\DEFENDANT'S | 


plea issue was joined, and to the latfer, the aha es, 
demurrer. Previous to the arguing of the demurrer, the 
issue, joined on the first plea, was tried by the country, when 


for the defendant. Under these circumstances, it was holden, 


of the demurrer, but that, upon the trial, hore should be 1 
costs on either side. 


Byr a defendant is not entitled. to costs, although a &- 
murrer to a plea be adjudged for him, r 
answer to the whole Ke 


there was a joinder in demurrer on a plea to one of the counts, 
and issue joined on a plea to the other, and judgment for the 


the trial of the issue to the country; it was resolved by the 


ment on the demurrer. But where there is double pleading, 
and each plea goes to the whole declaration 3 and there is 1 
demurrer to any one such plea, and judgment for the defer- 
dant thereupon, there the defendant should have costs, for the 
plaintiff should not try his issue, after the defendant has bad 
judgment upon a demurrer which goes to the whole. 


- Inpzzp, in one case, where there was an issue joined and 


- RIGHT-TO- COSTS, 


Court of Common Pleas ordered the prothonotaty to tax the 
costs of the trial for the plaintiff,” and those of the demurrer 
for the defendant, and that the smaller sum on such taxation 
A | 


Bur the as Motos +00 eee 


and obscure, as to leave us ignorant of the principles. upon 
which the Court acted in making the decision; at any rate, 
being prior in point of time to the determinations in Cooke v. 
ayer, and Astley v. Young, it can be of no weight or autho- 
rity in cases circumstanced like either of those. 


"SECT. V. * 


Superior Court, for a Matter within the mn of 
a Court of veer; or u. prog nnn 

u statute 3 Fac. 1. c. 15. 8. 2. (1) (entitled an act for 
0 recovering of small debts, and for the relieving of poor 
tors in London), enacts, « that every citizen and free- 
man of the city of London, and every other person inhabit- 
ing or that Shall inhabit within the raid city, or the ate 
Un. en of thee courts of. which, however, 1 
juriadiction, called Courts sufficient for the purpose intended, 
Las, or Courts of Con- and illegal, till it received the zanc- 


ce, for the recovery of mall tion of the legislature by this ata- 
n extablizhed in London in tute of | /James 1. 3 BL Com. 61. 


ery the Tighth, by. Doug #44 *:(4þ- * 


ed and 


ihe demurrer, which was argued subsequent to the trial; the 


Df the Costs of a Defendant, where be is impleaded in. a 


OF A DEFENDANT'S. 
e thereof, being a tradesman, victualler; or a labouring ma, 

« which now, or hereafter, shall have any debt owing und 

| «him, not amounting to forty shillings, by any citizen, u 

G | 2 by any other person being a victualler, tradestnan, or k. 

„ bouring man, inhabiting within the said city; or the like. 

« ties thereof,” —may summon such debtor to the Court of 

Requests or Conscience, in London ; TOO court 8 Why 


| oY to determine Such causes. 
vo] | | . 15. 8. 4. „ That if in any action of debt, 8 
2 r action upon the case upon an assumpsit for the recore f 
* of any debt; to be sued or prosecuted against any the per: : 
„ son or persons aforesaid, in any of the King's court 
% Westminster, or elsewhere out of the said Court of Request 
« in the city of London, commonly called the Court of Con. 1 
« $cience, it shall appear to the judge or judges of the cou, > 
« where such action shall be sued or procecuted, that the fl 
debt to be recovered by the plaintiff in such action doth 
r not amount to the sum of farty shillings, and the defendut 
V in such action shall duly prove, either by sufficient wf l 
a % mony, or by his own oath, to be allowed by any the j 2 
or judges of the said court, where such action shall depend *" 
lf « that at the time of the commencing such action, auch & 
1 * fendant was inhabiting and resiant in the city of _ 
11 « or the liberties thereof, as above, that in such cise, the WE" 
1 judge or judges $hall not allow to the caid plaintiff any col ® 
_ = VD ol $uit, but sball award that the plaintiff hall pay 0 oF" 
=_ ordinary costs to the defendant, as the defendaot d 
\'Þ 5 prove before the said judge or jadges i it hath way Fs 
bl. „him in the 1 pr As 
WW 
Bs 9 b 


* 


nir ro COSTS.” 3 


3 Fac, 1. c. 15. 6. 6. eee the tins it 
3 for any rent upon any lease of land or 
« tenements, or any other real contracts, nor to any other debt 
« that shall arise by reason of any cause concerning a testa- 
« ment or matrimony, or any thing concerning, or properly 
« belonging to, the Ecclesiastical Court, albeit the same shall 
n MY 


neee is, by statute 14 G. 2. 
c 10. 5. 1. (by which that of Fac. 1. is explained and con- 
firmed) extended to every citizen and freeman of London, 
and every other person inhabiting within the city, or it's li- 
berties,—aud every person renting or keeping any shop, 
$hed, stall, or stand, or seeking a livelihood in the city, or 
it's liberties, against any person whatsoever inhabiting or 
recking a livelihood. within the e ue whilst $0 in- 
W pncs amd RR a e 


bos dend eigen es ovichtng Us Une) uu 
being very inconsiderable, and, consequently, a great benefit 
to trade, since the reign of James the First, Courts of Con- 
Kience have been established, by a variety of acts of parlia- 
ment (i), in many trading towns and other districts; but it 
vil be unnecessary to go into a detail of those statutes, as 
next of them contain nearly the same provisions and regula- 
lors with those of the statute of Fac. 1. already noticed 
Mis nor aa ne 524 pd 


1 c. 16. 4. 8. all acts eee 
lament for erecting Courts of porate and other Places, are 
Man orCongeience, forrecover- public acts. | 


® +» 
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Tus statute 23 G. 2. c. 30, by which a Court of Requess 


by 


'OF A DEFENDANT'S 


therefore, suffice to take a cursory view of such only of thoy 

acts of parliament, as have given rise to any judicial deter. 
minations, and to remark the points in which they correspond 
with, or vary from, the statute of Fames the First. 


was constituted for the Tower Hamlets, contains no retric. 
tion as to the party Suing, and renders any person liable to be 
Sued, who resides, inhabits, or keeps any shop, shed, stall, a 
stand, seeks a livelihood, trades, or deals within the dit” 
therein described. In this act of parliament are two clauss 
similar to the fourth and sixth of 3 Fac. 1,—entitling a &- 
fendant to costs when sued in another court, for a matter be 
longing to the jurisdiction of the court of the Tower Hamlets, 
and excepting certain debts and causes out of the statut: 
The 8th section provides that, if the judge, who tried the 
cause, shall certify that the plaintiff had a probable caus of 
action for forty shillings or more, the plaintiff shall not pay 
but recover costs, although he may have obtained a verdict 
for less than forty shillings in one of the courts at Westnir 
ster, great session of Wales, or counties palatine. And the 
2 1st section enacts, that no action or suit, for any debt under 
forty shillings, and recoverable by virtue of that act, in the 
said Court of Requests, shall be brought in any other cout 
whatsoever. _ 


By 23 G. 2. c. 33. it is enacted, that a special county 
court shall be held, at least once a month, in every hundred of 
the county of Middlesex by the county clerk. That in il 
causes, not exceeding the value of forty shillings, the coun!) 


RIGHT ro COSTS. 1 57" - 

derk and twelve suitors of the said county court, hall pro- | 

ceed in a Summary, way, and from time to time make such 
order or decree therein, as they shall judge agreeable to equity A 
and good conscience. That in case any action of debt, or 

« action upon assumpsit, shall be commenced and prosecuted 

« in any of his majesty's courts of record at Westminster, 

« and the defendant, at the time of such action brought, 

« Shall live or reside in the said county of Middlesez, and 

« be liable to be summoned to the said county court, and the 

« jury, upon the trial of such cause, shall find the damages 

« for the plaintiff under forty shillings, unless the judge shall, 

« in open court, certify upon the back of the record, that the 

« freehold, or title to the plaintiffs land, principally came in 

« question, at such trial. — no costs shall be awarded to the 

« plaintiff in such action, but the defendant shall be entitled 

« to, and recover double costs of suit (a).“ And by the (a) s. 19. 
fourth clause of this statute, no person is liable to be sum- 
moned to the county court, as new modelled, who was not so 

to the old common law county court ; and the new court can 

hold plea of no action, cause, or suit, except such as the old 

county court might, formerly, have held plea of by plaint. 


Ir a man be sued in one of the superior courts for a mat- Pennel v. 

ter ariving within the jurisdiction of the Court of Conscience M. g W. 
of London, he may plead the statute of 3 Fac. 1. c. 15. in bar * 
of the action; and should he omit to take advantage of the \ 

tute in that stage of the cause, and suffer a verdict to go . 
yunst him, if the damages thereby given are under forty 

billings, the Court will permit him to receive the benefit of, 

be $tatute by entering a suggestion upon the roll. 
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D because when an inquest is taken by default, the defendant 


b Hickman v. 
Colley, B. R. 
M. 13 G. 2. 
5 2 Str. 1120. 
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Ax p in such case, the defendant is not only entitled to the 
costs of the trial and former proceedings, but also to tho 
occasioned by the application to the Court for bx 
the auggestion upon the record. 


Bur if the defendant, in an action; which ought, by the 
statute of Fames the First, to have been sued in the Londu 
Court of Conscience, suffer judgment to go by default b 
cannot afterwards enter a suggestion upon the roll in order 
to entitle him to costs, however small the damages may be 


is out of court to all Rs but C— Os 
n e 


eps be the plaintiff should declare for more that 
forty sbillings, yet if he obtain a verdict for less than thut 
sum, the real debt or demand, at the commencement of the 
action, the defendant will be entitled to enter a suggestion 0 
the roll for costs. 


9 


(1) In ae v. Crabb the sug- 
gestion was, © guod querens nulla 
© misas et custagia versus ipsum in 


© hoc casu Super veredictum illud re- 


% cuperare debet, ed humillime petit 
idem defendens quod mise et custagia 
© qua per ipsum circa defensjonem quam 
« in fac parte expensa per judicium 
2 7 curiæ juxta Forman Statuti 
« gibi adjudicentur, quia dicit quod. 
- (setting out the act of g Nac. 1. c. 26.) 
Then the defendant avers, that at 
the time of making the promises in 
the declaration, et semper abinde hu- 
cusgue, he was and is a freeman of 
the city of London, resident therein, 3 


more than 28 7. and that he bl 


(vi in such a parish and wad) 
using the trade of a cooper, and that 
the plaintiff was and is a freem 
residing within the city, viz. & 
using the trade of a barber, and thi 
the cause of action arose within tt 
jurisdiction of the Court of Cos 
science, which was held every #& 
nesday and Saturday in every wi 
since the time of making the pre 
mise. He lixewise averred, that bt 
was indebted to the plaintiff in 


ex 30 much in his deſenct 
which the plaintiff ought to P. 
juxta formam 5tatuti pred. 


RIGHT ro corre. ang. 


4 . 
Tuus, upon a rule to She cause why a suggestion should er 


not be entered upon the record, in order to entitle the n F. «9 G, 
dant to his costs under the statute 22 G. 2. c. 47, (a), for (4) e 
crecting a Court of Requests for the Borough of Southwark, C. 4), ue, ick 
the question was whether, as the plaintiff had alleged in his inlet to chu 
declaration, that the sum due to him from the defendant ex- . 
ceeded forty shillings, and had obtained a verdict for only | 

thirty $hillings; he was liable to pay the defendant costs, he 

being a person liable to be sued in the nb Court of 

Requests? 

Axo by RroR, Chief Justice. We ate of opinion, that, 

the plaintiff did not obtain a verdict for forty shillings, he 

liable to costs. In the 3 Fac. 1. c. 15. the words are, the 

ebt to be recovered; yet the construction has always been, 

hat if the defendant be resiant within the city of London, 

te plaintiff, in case he bring an action in one of the superior 

5, is lable to costs, unless he obtain a verdict for forty 
„ 


Ir, however, the plaintiff's demand, at the commencement 

f the action exceeded forty shillings, and the defendant 
ther plead, or give in evidence à set off, which reduces the 

e due to the plaintiff, under that sum, the defendant, 
ough within the jurisdiction of a Court of Conscience, is 

i entitled to costs. | | 


Tavs where, the defendant having pleaded a det off, the peter, E. K. 
af, at the trial, proved there was due to him from de- ftr. 491. 


2 Str. 1191+ 
"ant 41. 138. 3d. and the defendant proved that the * IS: 
Fisher, C. B. 
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. OF A DEFENDANT'S 
7 plaintiff owed/him 31. 28. whereby the balance was redure 
to 11. 135. 3d. for which sum the plaintiff obtained a yer. 
; A dict. Upon which it was moved on the part of the defer 
"> adder $5 ot liberty, in order to get his tom 
under 3 Fac. 1. c. 15. to suggest upon the roll, that he and 
the plaintiff were both citizens of London, and that the teh 
recovered was under forty Shillings. | 


18 Fils. „ 


Bur the Court rejected the motion, and held, that the de- 
fendant was not entitled to the benefit of that act, though 
the damages were under forty shillings, because the plaintif' 
real demand was above that sum, and it was imposible ſs 
him to know that the defendant intended to plead à t of; 
and if the plaintiff had gone to the Court of Conscience for 
this demand, and the defendant had thought fit not to hor 
proved any set off, it is evident that Court would have had no 
jurisdiction. Besides, the plaintiff has in effect recovered 

41. 158. 3d. because a debt, which he must otherwise have 
paid, is now satisfied. Here are two causes of action deter 
' mined, both of them of greater value than is within the in 


Heaward v. So, if there is a plea of tender as to part of the demand 
Hopkins, B.R. | i >. 

M. 21G. 3. and non assumpsit as to the residue, and, the issue joined as 

Doug. 448. te plea of tender being found for the defendant, the baue 

proved under the non assumpsit does not amount to ioc 

Shillings ; yet, if that together with the sum tendered exceed 

forty shillings, the defendant, though resident within the} 

risdiction of the county court of Middlesex, is not entitled i 

double costs under statute 23 G. 2. c. 33. 8. 19. The pl 


IG Hr TO COSTS. | 161 
Ut could not know that the defendant would plead a tender. 
The reason of the determination in the case of Pitts v. Car- 2 
penter, is equally applicable here. The tender was not an 
extinguishment of the debt, and the question is, what appears 
to have been due at the time of the action brought ? for if 
that exceed forty shillings, the inferior court has no juris- 


bur it i otherwise where the plaintiff's demand, originally e ba, 
above forty shillings, is reduced by payments in part, prior 18 and 19G. 2. 
to the bringing the action, to less than forty ahilings. or 
this is different from the case, where mutual debts subsist at 
the commencement of the action. Here no set off is used or 
necesary, for the part which is paid by the defendant to the 
plaintiff, is not a debt owing by the plaintiff to the defendant, 
but operates as a discharge of the plaintiff's demand pro tanto, 
and may be given in evidence, under non assumpsit. There- 
fore in a case so circumstanced, the defendant, if a person 
within the jurisdiction of a Court of Request or Conscience, 
is entitled to enter a suggestion upon the roll, in order to re- 
cover his costs under the statute erecting such inferior court. 


E = & © 


Ir the jury find a verdict with less than forty shillings da- 
mages, in an action which ought to have been progecuted in 
{Court of Conscience, the Court are bound to allow the de- 
cant to enter a suggestion upon the record to entitle him—- 
lf to the benefit of the statute constituting such Court of 


Tuvs, where the plaintiff in an action upon the caze for Fitzpatrick v. 
M : B. P. . 
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| 2 Wils. 68. use and occupation for above forty shillings, and upon gevers| * 


S. C. B 
470- but dif- other counts, failed, at the trial, by reason of the absence of 


— ” a witness, in proving the use and occupation, but obtained 
averdict for twenty-eight shillings upon another count; in 
consequence of which the defendant moved for leave to enter 

upon the roll by way of suggestion, that he resided in Middle. 

| Sex, and that the debt was under forty shillings. For the 

plaintiff it was said, that this was an extremely hard cave, 

he had not succeeded to prove his demand above forty hil. 

lings, merely from an accident, the non-attendance of his 

 witnesses, and. that the Court had a discretion either to grat 

or refuse the suggestion prayed for by the defendant. 


Bur by the Court, We are bound by the act of parliament 
to give the defendant leave to enter the suggestion prayed, 
and the plaintiff may traverse it if he pleases; and it is not 
-in our discretion whether we will grant it or not. By the 
verdict; here, we must take it that there was no more money 

originally due to the plaintiff than twenty-eight shillings, and, 
therefore, the postea must be delivered to the defendant, with 
leave to enter the suggestion prayed. | 


Butler 2 Ir at the trial of an action of assumpsit, the parties agree 
e e R. to refer the matter to arbitration, and the arbitrator award 
Imp. 785 Ke B. only 11. 17s. to be due to the plaintiff at the commencement 
of the action; the defendant, both he and the plaintiff living 
within the jurisdiction of a Court of Conscience, is entitled v Is ar 
enter a suggestion upon the roll in order to have his cos. 

Os p : * 
Ax action for use and occupation cannot be maint 


* 


RIGHT TO COSTS. 


in the dt ddr tet erat in such 


an action, brought in the Court of King's Bench, the de- 


fendant, though a person within the jurisdiction of the city 
Court of Conecitihags nd the dumiges nadir Wey ehillings, - 


is not entitled to costs under the statute 3 Fac. 1. c. 15. 


Tavs, after a verdict for the plaintiff in an action for use 


Woolley v. 
Cloutman, B. 


and occupation, the damages being only 11. 7s. 6d. a rule R. M. 20G. g 


was obtained to shew-cause, why the defendant should not 
have leave to suggest on the roll, that the damages recovered 
were under forty shillings, and that the defendant, at the 
time the action was brought, was an inhabitant, &c. in Lon- 


dn, and liable to be sued in the Court of Conscience there, 


under 3 Fac. 1. 


o 


On shewing cause, it was insisted, that this was a case with- 


in the exception in the sixth clause of the statute, the words 
of which are not © any action of debt for rent,” but * any 
« debt for rent; and therefore the substance, not the form 
of the action was what the legislature had in view, the inten- 
tion being to preyent questions of title from coming before 
eee 


Aud a similar case was mentioned, which had been be- 
fore the Court some time ago, on the statute erecting the 


Doug. 244 


Court of Requests in the Tower Hamlets (a), in which there (9) 43 G. 2. 
e woe wo that in the (; % L 20. 


xt of James 1. 


in uppott of the rule it was stated, that auch actions had 
M 2 
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been usually brought in the Court of Conscience, and it ws 


contended, that, by . other real contracts,” was meant, 
covenants for rent by deed, and that the OR only ex- 
tended to actions for rent * dpeclalties 


Los . may have been usual to bring 
such activns in the City court; if the defondant makes no 


| objection, the cause proceeds of course; but there is no in- 


stance where the point has been litigated and the jurisdiction 
allowed. The title may come in question in this sort of 


action; if brought, for instance, by a devisee or a purchaser. 
We think this case within the exception; and, in the case al- 


luded to at the bar, we had all formed the same opinion; but 
it was compromised. 


3 


BuLLER, Justice, said, the construction put upon the 


words ot ber real contracts,” was very improbable, because, 
at the time of making the act, it was not necessary that 


leases should be in writing, much less by deed, which even 


yet is not required. That, before this action for use and oc- 
cupation came to be used, after 11 G. 2. c. 19. 8. 14, it va 
common to bring debt for rent on parole leases. The rule 
discharged (1). 


(x) It is remarked by Mr, Dou- but he thinks that the 2d and 4 
glas, that the affidavit, on which clauses of the act of Jac. 1. ought 
the motion was grounded in Woolley to be taken together, and that the 
v. Cloutmen, stated only the defen- defendant ought to shew that the 
dant's resiancy within the city of plaintiff was such a person a is aus 
London, and that the rule did not go thorized by s. 2. to sue in the city 
to the suggestion on the roll of any Court. And 80, he says, it 59% 
thing touching the plaintiff's de- to have been understood in Hid- 
scription, or where he inhabited; man v. Colley; and in Brompin \: 


Er. „„ ee oz 


to be sued in the county court of Middlesez, and, therefore, 


RIGHT TO COSTS. 
NerTHER personal representatives, nor attornies are liable 


when sued in the superior courts, though inhabitants of 
Middlesez, and the damages under forty $hillings, they are 
6j WATER 


Tavs, 1 in an action brought « against 10 executor a an Ailway v. Zur- 


Exor. 


apothecary's bill, owing by the defendant's testator, the == «3: 
plaintiff had a verdict for 11. 5s, Upon which the defen- 

dant obtained a rule to shew cause, why he should not have 

leave to zuggest on the roll that he lived in Middlesez, and 

that the debt was under forty shillings. Afterwards, in sup- 

port of the rule, it was said, that in the establishment of se- 

eral courts of this sort, there is an express exception relative 


AE . 0 d . 
to tetamentary questions (a), and as there is none in the act 5 4 
of 23G, 2. c. 33. it was a fair inference, that no such ex- 29, 2 c. g. 


ception was meant. At any rate, the Court would allow the 154- hae 


zuggestion of the fact, leaving the consequence in point of 
law for subsequent consideration. 


Lord Maxsr18LD.—The Court will not permit the sug- 
gestion of a matter on the roll, unless it appear to be relevant, 
and it could not he meant to give this Court of Conscience 
a jurisdiction over executors. If there is no express excep- 
tion, there is one implied from the nature and reason of the 


thing, The rule discharged. 


Acain, in as5umpsit there was a yerdict for the plaintiff Log 


1 und Pitts y, Carpenter, aupra, tiff and defendant to be citizens of Doug. 561. 
ite augtesdion itated both the plain» London, un., Dogs 845+ u, [2] 
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266 5 op A DEFENDANT'S 
with only seventeen shillings damages; after which, the de. 
fendant, who was an attorney, obtained a rule to shew caue 
why it should not be suggested on the roll, that he was mh. 
habitant of Middleseæ, at the time the action was brought, 
and liable to be summoned to the County Court, in order to 
entitle himself to double costs under 23 G. 2. c. 33. 8. 19. 


Anon other arguments against the rule it was urged, 
that the act establishing the summary jurisdiction of the 
Middlesex County Court, could never mean to affect the pri. 


vilege of an attorney to be sued in his own court. That this 


was manifest from the act constituting the Westminster Cour 
60436. . c. 2. of Conscience (b), for it being deemed expedient that at- 
|  tornies and solicitors should be liable to be sued in that 
Court, a particular statute subsequent to the act erecting the 
(c)24G-2.c.42, Court (c), was necessary to extend the jurisdiction to them. 
And, besides, that the question had been already solemnly 
decided, by the Court of Common Pleas, in the cue of 

Gardner v. Fessop (1). | | 


Ox the other side, a subsequent case, in the Court of 
King's Bench, viz. Silk v. Bennet, M. 5 G. 3. 3 Burr. 1583. 
was relied on, where the Court refused to grant an attach- 


(.) H. 30 C. 2. 2 Wil, 42. That Court there, within the meaning 0 
ease was assumpit for goods sold 29 C. 2. c. gg; replication that the 
and delivered; to which the defen- ' defendant, being an attorney, V® 
dant pleaded non assumpsit as to all not liable to be summoned t9 the 

except 1/. gs. 8d. and, as to that said County Court; to this there vn 
zum, that he ought not to be sued in a demurrer, which, after joinder 
the Court of Common Pleas, because therein, and argument, wasad 
he resided in Middlesex; and was ed for the plaintiff. 
liable to be cummioned tothe County * KY 


S. = S. —v 


„ Ss. OOF 


RIGHT TO cos rs. 167 
ment against the commissioners of the London Court of Con. | 
science, for having proceeded against an attorney after he 
had served them with a writ of privilege, holding that the 
City Court had a mixed jurisdiction, equitable as well as 
l:gal, and that privilege does not extend to courts of equity. 


Loxd MANSFIELD said, there seemed to be a contradic- 
tion between the two cases, and his lordship read the master's 
note of that of Silk v. Bennet, which agreed with Sir Fames 
Burrow's report. | 8 


Tus Court took time to consider, and then Lord Ma ns- 
uud delivered their opinion, as follows; We have spaken 
to the judges of the Court of Common Pleas, and find, that it 
was decided by the case in. that Court, that an attorney is not 
liable to be sued in the Middlesex Court of Conscience. 
Therefore the suggestion cannot be allowed, The rule dis- 


Anv it hath likewise been determined, that, where the Hussey and 
* E . * 
phintif is an attorney, the defendant is not entitled lo the Jon, f. K* 
benefit of the statute 23 G. 2. c. 33. though resident within . 


the jurisdiction of the County Court of Middlese. (773 


ur where the plaintiff brings an action of astumpsit as a ae, admins- 
personal representative, for instance as an administrator, in ao 0 Wy- 
the Court of King's Bench, and recovers less than forty shil- I 
lings damages, the defendant, if resident within the county 
of Middlesex, and liable to be summoned to the County 
Court, is entitled to have these circumstances auggested upon 
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(a) Explained 
and amended 
by 24 G. 2. 
c. 42. 


23 G. 2. c. 33. in the same manner as if the plaintiff ha 


s aforesaid, and was liable to be summoned to the said Court 


* tiff be nonsuited, discontinue his action, or verdict, c 


1 , 


OF A DEFENDANT'S. 
the roll, in order to entitle himself to double costs under 


sued in his own right. 


Tux statute 23 G. 2. e. 27. (a) established a Court of 


Requests for the city and liberty of Westminster, and that co 
part of the Duchy of Lancaster adjoining thereto. And this 


act contains regulations with respect to the persons authorized jec 
to sue or liable to be sued, similar to those in the statutes 


already noticed, and likewise an exception of actions of debt ge 
for rent, and testamentary and matrimonial causes. tif 


4 

Tax eighth clause of this statute enacts, that, if in any 
action of debt or assumpsit brought against any of the per- 
sons therein described, in any other court than the said Court 
of Requests, the plaintiff shall declare for a less sum tha 


forty shillings, the defendant may plead generally in bar T 
« of such action, that, at the time such action was com- act 


« menced, he was inhabitant and resiant within the gaid city que 
«« and liberty of Westminster, or that part of the. Duchy 


« of Requests; and in case the plaintiff, in any such action, 
shall declare for the sum of forty shillings or upwards, the cam 
e defendant may plead generally (over and above such mat- 
«« ters as aforesaid), that he was not, at the commencement 
«« of such action, indebted to the plaintiff in any manner 00 recti 
« the amount of forty shillings, without pleading any oth 
matter specially, whereto the plaintiff shall or may rep the t 
« generally, and deny the matters pleaded; and if the plain by * 


+ 
RIGHT TO COSTS. _ „ 


judgment on demurrer, pass or — the 
« defendant shall have full cet. 


Ir a defendant, liable to be r 
Requests for Westminster, be sued in one of the superior 
courts for a debt under forty shillings, he ought to plead the 
23 G. 2. c. 27. in bar to the action, or at least make the ob- 
jection-at the trial of the cause, for after verdict he will not 
be permitted to take advantage of the act, either by a sug- 
gestion of the facts upon the roll, or otherwise, but the plain- 
tiff, in such case, will be entitled to his costs, though the da- 
nme 

As where, the plaintiff having recovered nieces shil- Top ory.Blair, 
lings onthe trial, the defendant, on the 23 G. 2. c. 27, obtained 32 
a rule to bew cause, why he should not be at liberty to enter 454 
a duggestion on the record, that, at the commencement of the 
action, he lived within the jurisdiction of the Court of Re- 
quests of Vestminster; or why all further proceedings should 
not be stayed. | 

Acainsr the rule, it was insisted that the application. 
came too late after plea pleaded, because the only advantage 
to which a defendant in such a case was entitled, was to plead 
the matter in bar to the plaintiff's action, under the eighth 
action of the statute. Under the statute of Gloucester 
6 Ed. 1. c. 1.) every plaintiff, who recovers. damages at 
ite trial, is entitled to costs, unless he be deprived of them 
Y ume subsequent act. Now this statute deprives the 
Mntif of costs only where he takes issue on the matter 
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against any person residing within it's jurisdiction, in ay 


a plaintiff is entitled to costs, where he recovers damage, 
all cases, unless deprived of them by some subsequent © 


different modes by which a plaintiff may be deprived of os 
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k 
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pleaded in bar, by virtue of the eighth section, and that; 
found against him; and if the application were to gucceet, 
jt would repeal this clause of the act. 


Ox the other side it was observed, that this act of perla. 
ment differed from the 23 G. 2. c. 33. relative to the couny 
court of Middlesez ; for the twenty-first section of this ac 
enacts,—** that no action for any debt under forty shilling, 
« and recoverable in the Court of Requests, sball be brought 


* other court whatsoever,” The eighth section only wy, 
that the defendant · may —not ** shall plead generally, vc." 
leaving it in his option to do so or not. He may theref: 
have the benefit of the statute either by pleading, by nos. 
suiting the plaintiff at the trial, or by application to th 
Court at any time before judgment. A contrary construc- 
tion would render the twenty-first section nugatory, 
- | f 2 
Lon Kenron.—lt has been urged in support of the nil 
that, unless we interfere in this stage of the proceedings, the 
twenty-first section of this act will be rendered nugator: 
but that is by no means the case; for the defendant might 
have pleaded the statute; or, perhaps, if the objection bal 
been made at the trial, the plaintiff would have been 90 
suited. The argument, that under the statute of 


unanswerable. Different acts of parliament have pres” 


zome by a suggestion on the roll; others by a cmi 


RIGHT ro COSTS. m 


RN and others by plea. The statute in question 

has prescribed the latter mode; and as the defendant has not 

chosen to avail himself of that, his application i is now too 5 

late, 33 | 26 3 £ 

Per Curiam. Rule discharged, 

Is a private act of Sa direct that, where the da- Sons AVG 
mages, on 2 trial, between certain parties, in an inferior 5 Mod. 56. 
court, do not exceed forty shillings, © the plaintiff shall have 

« no judgment, but the defendant shall have costs,“ the 

judge of the inferior court qught (in a case within the sta- 

tute), to direct the jury to find a verdict for the defendant ; 

a5 he cannot, should they find for the plaintiff, though with 


under forty illings damages, afterwards . CINE 
on the roll in order to have his costs. 
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CHAPTER III. 


| OF COSTS, IN ACTIONS PROSECUTED, OR Ds. 
8 FENDED, IN PARTICULAR RIGHTS, OR (4 
|  PACITIES. | | 
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1 5 La 3 M va 
; Of Costs, where a Person sues, or defends, as an Ezecula 


or Administrator. 


"SECT. II. 
Where a Plaintiff sues upon a popular Statute, as a cons 


In Actions concerning Seizures of Ships, &c. by Offict" 
the Customs, or Excise. 


mon Informer, or Prosecutor qui tam. 
" SECT. III. 
1 Where a Plaintiff sues in Forma Pauperis. | 
"i SECT. IV. 
N 1 In Actions by, or against, Infants. 
if id \ SECT. V. 
| j b In Actions against Fust ices of the Peace, &c. for sometdin 
5 | i be done by Virtue of their Offices. 
7 | : q | , 
l | | a SECT. VI. 
1 | 


— 


— 


; "OT" I. 


Of Costs, where a Ain SUCS, or defends, as an Lane; 
or Administrator. 


HE statutes of 23 H. 8. c. 15. and (Fac: 1. c. 3. whereby Cro. Eliz. 69. 
ots are given to a defendant in ease the plaintiff be non- Brownlow, 
uited, or a verdict pass against him, have been construed not Ya. 168. 

o extend to give costs to a defendant in either of those cases e, 5 e 
here the plaintiff in the action is, and sues as an executor 6 M ut 777 4 


r administrator. The reason of this construction, which is * 2555 


ot warranted by any express exception, in either of the sta- - Bulstr. 261. 
tes aborementioned, in favour of executors or administra- Jen 
rs, when plaintiffs, is, that those acts, being passed with a 2 1 679 · 
ew to prevent, as much as possible, malicious and ground- : 12 Mod. 4 17 | 
s Suits, by subjecting plaintiffs, where they are nonsuited, 8 79. 
have a verdict against them, to the payment of costs, could . He ©: f. 
t be intended to comprehend executors or Ares ee wr, n 
cause, suing ex autre droit, and consequently, presumed to 
unacquainted with the personal contracts, and rights of 5 — 
ir ttatr or intestate, and, moreover, being only trustees Dal. 98 ö 
the creditors,—it cannot be supposed that they would in- 2 P. Wins. 761. 
te a Suit from malicious or vexations motives, although * . 
a vuit appears, ultimately, to be ill founded. Besides, an | 
<tr or administrator suing upon a specialty or contract 

o or vith his testator or intestate, is not liable to costs 
tte 23 H. f. c. 15, though he should be nonsuited, or the vide » sus. 
Aant obtain a verdict, because that act only operates to Andr. 3% 
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„ IN ACTIONS BY OR AGAINST 
: give costs to a defendant, in the two cases just mentioned, 
where the action is grounded upon a specialty or contract 
made to the plaintiff or plaintiff's, or between the plaintiff x | 
y plaintiffs and any other person; and the 4 Fac. 1. e. 3. onh a 
enlarges the actions, and not the persons. t 
F a 
1 Bac. Abr. Ax d, upon the same principles, it should seem that an exe c 
198 555 cutor or administrator, when plaintiff, is not liable to cut, r 
by the Band g IF. z. c. 11, on a judgment against him um e 
demurrer. 1 
| | A 
 Howeves, the authorities, above cited, must be under 
stood to exempt an executor or administrator, when plainti, 
from the payment of costs, in those cases only, where he ca- le 
not maintain the action otherwise than in his representatie 
capacity, as when he sues upon a cause of action which aro 
antecedent to the death of his testator or intestate, in whore WY i. 
right. he brings the action, and who is, as it were, plaintif pl 
through him. For wherever an executor or administrator N d 
Da 1 can bring the action in his own right, without naming in ha 
: * self executor or administrator, as when the cause of tt ma 
6 Med , gg, accrues after the death of the testator or intestate, yet bin the 
06 oh it as executor or administrator, if he be nonsuited, or 2 = 
pl. 7:174- dict be given against him, he shall pay costs,—becaus Self 
Barnes, 1:9. such ease, that preumed ignorance of the precise ground 
Ball. N. r. 332. action, which excuses him from costs, where he sues up" = 
2 Com. Big contract, or other cause of action that arose, or was c te 
enten, . into, in the lifetime of the testator or intestate, does votea 2 


PA x; Here the ground of action happens during his own pc 


a he alone is conusant of, and privy to it's nature and ert 
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ind, therefore, failing in an action founded upon a matter 
within his own private knowledge, it is but equitable that he 

b | of Andr. 360, 2 
Should be liable for the costs. It was formerly a ground | Ande. 960, 


giving, or refusing costs against an executor or administra- wicke, B. R. 


H. 
tor, when plaintiff, if the thing or damage recovered was yur 


assets; but that is now exploded, for even though the cause 4 oa 
of action arise after the testator's death, yet the thing, when 3 elk. + bs 
recovered, will be assets. The rule, therefore, it seems, now 5 
entirely rests upon the distinction above stated ; namely, 

upon the circumstance of it's being necessary or not, to 


name himself executor or administrator in the action. 


Tais doctrine will be abundantly illustrated by the fol. 
lowing cases. 


An executor brought a writ of ravishment of ward, and, Townley v. 

issue being joined upon the tenure, it was found against the _— 5 
plaintif; and che question was, whether the defendant should Hut: 78 he 
have costs! In the report of this case by Cxox x, it is said to Name © Hope 


cock v. Steer, 
have been holden by three judges, of whom HuTTox, F. Cro. Car. 29. | 
was one, that the defendant should not have costs; but in | | 
the report of the same case by HuTTon himself, which is | 
much fuller than that in Cro. Car. that judge declares him- 
elf of a different opinion. And from his account of the 
ae, the Court appear to have been equally divided on the 
question; Cao E and Harvey, Fustices, holding that the 
&fendant ought not to have costs; and YeLverTON and | 
Hor ron, Fustices, espousing the contrary opinion. The i | 
wo hast mentioned judges agreed, that in actions brought by 1 
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176 | N ACTIONS BY OR AGAINST / 
executors upon contracts, obligations, or other things mate 
to the testator, or de bonis asportatis in the life of the testato, 
or upon any tort supposed to be done not immediately to the 
plaintiff, there shall be no costs; but, they said; that in the 
principal case, though the plaintiff was named executor ad 
his title derived from his testator, yet the action was brought 
upon an immediate tort done to himself, by taking away the 
ward, whose marriage belonged to him. Hor r, Cb. J. i 
commenting upon this case in 6 Mod. 94, intimates an'opi 
nion against the defendant's right to costs, because, he aid, 
the ward never came into the actual possession of the exe 
cutor, and could not, therefore, be assets in him; but the 
fact seems to have been otherwise, for in Hutt. 78. the 
count expressly states the executor to have been possessed of 
the ward, and that, being so possessed, the defendant raput 
illum et abduxit. 29 * 


Bull v. Pal- 
1 Tux plaintiff, an executor, being nonsuited in an action 
2 Ar. 2. 


: Freem. 424. of indebitatus assumpsit upon an account stated with in 
626. 643- self, as executor, after the death of his testator, the questi, 
55" rt before the Court, was whether he Should pay 

Cs. 1 


wh 21 94 Ax WrIDz, Justice, held that he should; for thou 
gente upon the grounds of the account was for matters in the lifetime d 
the insim 


computassent the testator, yet the account being made with the execum 
created nonew himself, must necessarily be within his own knowledge, wh 


 butonly acer- therefore, having knowingly brought an action without cut 


cause, which it was fit he should pay costs. Besides, it was unnecessun i 


still remained 


the debt of the the plaintiff to name himself executor in this action, ot 


testator; 


i 


2 


* 


t 
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, C 
ggoduce the will because the ground of action * r 


count with himself; so in trover, the conversion being al- 2 1d. Raym: 
leged in the time of the executor, he shall pay costs. * 


zur RainsFORD, Chief Justice, Twispsx and Jon ks, 
Juitices, contra. As to the case put of trover they agreed 
with WY LDE, Justice, because there it was entirely unne- 
cessary for the plaintiff to mention that he was executor ; but 
Twisdzx said that he had always taken the rule to be, that, 
where the plaintiff must declare and make his title as exe- 18 
cutor, though the debt accrue in his own time, he is not a 
plaintiff within the statute (a) to pay costs; and here in this (a)23H.B.c.15, 
case, if he should declare generally upon a computasset, he 
must be nonsuited ; the case of Townley v. Steele is doubt- Supra. 
fully reported, but must be ruled on that difference; (to 
which RatnsyoRD, Ch. F. agreed), and what the executor 
recovers in this action will be assets; therefore, by three 
judges, the plaintiff was held not liable to costs. 


— 8 


Tu is was indebitatus assumpsit by the plaintif Get nioney Nicolas, ad- | | 
due to the intestate, paid to the defendant after the intestate's Widbern. v. Wo 
death, to the use of the plaintiff his administrator. The plaintiff fi. 16 W. | 
was nonsuited, And whether he should pay costs or not, was * 1 1 1 

Ine question. The case was as follows; the intestate was a sol- 

ler in a regiment, of which the defendant was colonel, and died * 
ning arrears of his pay due to him from his majesty, and the | 
intiff took administration, and afterwards the money was 
dinto the hands of the defendant, to discharge the artrars of 
ve regiment ; and this action was brought for the intestate's 
"portion of the money on account of his arrears, Tazzr, 
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6 Mod. 92 . 
Same doctrine 
confirmed by 
Holt, Ch. ]. 


| . plaintiff has declared of +0 muck nine 
received to his own use after the death of the intestate; and 


to the testator, &c. he shall not pay costs if he fail in hi 


or by implication and operation of law, which accrues to hin 


due to the plaintiff as administrator of Wildborn, the pl 


for so much money received to his use although no mos 


IN ACTIONS BY OR AGAINST. 


therefore the naming himself administrator is not to any pur. 
pose; and we ought to take the case as it is upon the decla. 
ration · And by him and Pows LL, Justice, if A. be indebted 
to the intestate before his death, and after his death A, pay; 
the said debt to B. by direction of the administrator, ther 
the administrator may sue B. without naming himself adni 
nĩstrator; and though he does name himself administrator, 
it is void, and he must pay costs, if the action be found 
against him. Or if A. pays it to B. to the use of the adni- 
nistrator, without his direction, yet the administrator may 
have an action against B. in his own name, and he shall py 
costs. But in such case he hath election, to bring an action 
against A. or B. the first debtor; and if he brings it agains 
A. it must be as administrator, and he shall not pay costs, 
For in all cases where an executor or administrator sues for a 
debt or other thing belonging to the testator or intestate, 
and grounds his action upon the same contract that vs 


Suit: but if he ground his action upon a contract expres, 


after the death of the testator ; there the action lies in l 
.own name, and the naming him executor, &c. is void, co 
he shall pay costs. And in this case these two judges ve 
of opinion, that the money being paid to the defendan' 
discharge the arrears of the regiment, there being an! 


tiff might have indebitatus assumpsit against the deiene 


. 


f 
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But admitting that in this case the plaintiff ought to name 

himself administrator, to entitle himself to this money due 

to him, and received by the defendant; the duty due to the 

intestate being altered, and being become a duty due from 

another person after the death of the intestate, the plaintiff 

ought to pay costs. And per Ta, Chief Justice, if the 

executor, &c. bring an action upon an insimul computasset vide sup. cont. 
with himself after the death of the testator, he shall pay 

costs; and yet it is for a duty due to the testator, and not 

altered, for the accounting with the executor does not give a 

vew duty, but only ascertains that which was due before. 


luder in a ease subsequent to that of Nicolas v. Killis Eaves v. Mo- 
grev, the doctrine laid down in the latter appears to have 1 . 
been contradicted. The plaintiff brought assxmpsit for 8. C. 2 ka. 
money of his testator had and received, after his death, by the Rm. 864. 
defendant, to the use of the plaintiff, as executor, and was 
pay costs, because he could not sue otherwise than as exe- 
cutor; and that it was immaterial whether the money was re- 
ceived by the defendant since the death of the testator, or 
defore: for, supposing it since, it was not assets until re- 
covered, 


- | 


| 25 981 | '+ n Wallis v. 
Bur it has been decided, in more cases than one, since the Nun, „ 1d. | 
(termination in Eaves v. Mocato, that an executor may $up- doe _ - _--- 
Port an action in his own right for money had and received York, T. if 
fer the death of his testator. And, perhaps, it may be a 11 Mod. » 
oubt, whether even the resolution in Eaves v. Masato really burn, J. 


f 2 Term. Rep. 
N 2 „ 
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enkins V. 
?lume, or 
Plombe, T. 
3 Ann. B. R. 
GMod. 91.181. 
S. C. Salk. 207. 
3 Salk. 105. 
Holt, 31. 
11 Mod. 274 


not have named himself executor, the action being founded 


„ But,” says his lordship, it does * both of which cases are exactly 


„ 


IN /ACTIONS'BY OR AGAINST” 


militated against this proposition, for although the reports d 
that case, in Salk. 314. and 2 Ld. Raym. 864, state the 
action to have been assumpsit for money bad and received by 
the defendant, subsequent to the death of the testator, yet in 
Salk. 207, and 6 Mod. 93, the same case was cited at the bar 
as having been an action of indebitatus assumpsit on an ac- 
count stated with the plaintiff, the executor, and as cuch 
agreed, by the Court, to be good law (1) 


Tx case of Fenkins v. Plume, was an action of indebitatus 
assumpsit by the husband and wife executrix, in which they 
declared that the defendant was indebted to them in so much 
money received by the defendant to the use of the plaintiffs, 
in right of the wife as executrix, and at the trial the plaintifs 
were nonsuited. It was resolved, that the defendant should 
have the costs of this nonsuit, because the plaintiff needed 


upon a contract with himself; for, by the Court, if the 
plaintiff, having married the executrix, had appointed J. . 
to have received this debt which was due to the testator, and 
he had accordingly received it, that had been a good payment 
and discharge of the first debt, and F. S. would have then be- 
come indebted to the plaintiff by a contract in the plaintiff 


(1) Lord Chief Justice Lee, in de- * and the determination scems '9 
livering the judgment of the Court, * be a very extraordinary one. That 
in the case of Mark executrix, v. * case must not, I think, atand fo 
Jennedy, Andr. 359. observed, that © law, it being directly contrary 

| he had seen a manuscript note of * Jenkins v. Plume, which was 5ub- 
Eaves v. Mocato, which agreed with **sequent to it, and also to Nicol 
the report of that case in Salk, 314. v. Killigrew, which was before" 


* not appear who was in court; „ agreeable.” “ 


8 a 


' 
o 
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time, viz. the appointment and receipt. And here, though the 
defendant received-the money without any previous appoint- 
ment of the plaintiff, yet the'plaintiff, by bringing the action, 
having assented to the receipt, it amounts to an appointment, 
and a discharge of the first debtor, and makes a contract be- 
tween the defendant and him; and here, he needed not have 
named himself executor, it being upon a contract with him- 
self. And the true rule is, that where the executor is not | 
obliged to name himself executor, he shall pay costs upon a 
nonsuit; and the naming of himself executor, in such case, 
is surplusage, and shall not shelter him from costs. And, 
in this case, if the receipt was after the plaintiff's marriage 
with the executrix, the husband alone should have brought 
the action ; but if the receipt were in the wife's time, before 
the marriage, the husband and wife ought to join in the 


action, ; 


—— —— —— — -—_— — 


* Dur, by an executor, upon a bond entered into by the Portman v. 


defendant to the testator. Upon oyer, it appeared to be 
conditioned, * that the defendant should not hunt in any of 


2 Ld. Raym, | 


« the lands of the testator, and, in the replication, a breach C. Stra. 688. 


was assigned by a hunting in the executor's time. And on 
is5ve thereupon, a verdict was found for the defendant. 
Motion that the plaintiff might pay costs because the hunt- 
ing, which was the cause of action, arose in the time of the 
executor, and was a matter within his own knowledge. Sed 
wn allocatur ; for, by the Court, the bond is the cause of 
«tion, and the plaintiff could not sue but as executor. 


To an action of debt brought by an administrator upon a 
bond to the intestate, the defendant pleaded payment to the 


. 


T. as Car. 4. 


i: 
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. plaintiff himself; and, on the trial, POP ee 
1 Vent. 92. R. verdict; - It was insisted, that the plaintiff, though an admi. 


| 
ton ange, — ought to pay costs, . having received the | 
v. 3 money himself, he had knowingly instituted 2 groundless ki 
P. K. Car-2- action, But it was resolved, that the plaintiff should not yay P 
if Abr. 518. costs; for the action was merely in right 3 and 
"0 " 55 the u of the suit did not alter it. ge 
Tj | | „ els «Hut tl 
Anon, C. B. Aerion of FRO by the administrator of Hale, plea tia b 
Liu. 5. Hale made one F. S. his executor, who had administered and tl 
was living, and, issue being joined thereon, the plaintiff, at W 
the trial, was nonsuited. Upon a motion on the part of the n 
defendant for costs, it was holden that an administrator, who 
hath obtained letters of administration from the ordinary, is 
not liable to costs, but that it is otherwise of an executor de tl 
son tort, who Sues in his own wrong, and that it was $0 ce 
adjudged in a former case of Hayward v. Davies. de 
Anon. Zur in a subsequent case, which was debt by executors, 
Brend. 5%, plea that the plaintiffs were not executors, and found for the | | 
Sed que. defendant, the Court held that the plaintiff was not liable w be 
costs, for the jury 0 find an untruth. "ol 
0 pla 
| — rg Is een by an eee eee the 
vi I of two counts; one upon a promise to the intestate in bs = 
| lifetime, the other upon a promise to the plaintiff, as adni- 
nistrator. And, upon the trial, the plaintiff was nonsuited, A 
in consequence of which the defendant moved for costs. labl 
wg 1 Wils. x | after 


And PowzLL, Justice, $aid, that these two counts could 
not be joined; and if an entire judgment had been given, 


* 


* 
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judgment should have been arrested. Perhaps it might have 7 erm Rep. | 
been good by taking judgment upon one count only; but, 
here, the plaintiff must pay costs, because the nonsuit goes 

to the whole. And it was ruled accordingly- by PoW III, 
Pow1s, and GOULD, b absente, Hol r, Cb. Tuatice, 4 5 


44 


3 9 eee — 
1 in his lifetime, was employed by, and did 3 2 
2 Stra. 206. 


business for the defendant, but dy ing before it was completed, 8. C. by the 
the plaibtiff caused the same to be finished, in consideration 2 
whereof the defendant undertook to pay. The plaintiff was Ae vg. | | 


nonsuited at the trial; and now the defendant moved for costs. 8 


- 
( T K —cdé%O⸗ . ] ru 


It per Curiam, (upon consideration) we are all of opinion, WW | | 
that the plaintiff ought to pay costs. The executor might 
certainly have maintained an action in his own right, for this x 
demand: it falls within the reason of paying costs, where an | | 
executor declares upon a conversion in his own time. | 


Ir an executor or administrator be nonsuited, or a verdict — 
be found for the defendant, in an action of trover for a con- ROY | 


rerxion. of the goods of the testator, &c. in his lifetime, the — 


: 


phintif is not liable to costs ʒ because he could only support 5 


the xtion in his representative capacity, ae 
. 5 N 


Se. 3-0” 


n — Jack- 
liable to costs in an action of trover ating « comverdion Gar. 
fer the death of the intestate ; because the action is in 
right of the intestate, though the conversion happened in 


* 


VA as 3b ECL <> — — 


, Dr 
ö rr 


Latch, 214. 97 5 this case ts contradicted both by more ancient 


2 Keb. 738. 
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5 the administrator's time; and whatever damages or eas wn : 


either * revoreved must Sag 400 


220. 


1 Keb. 46. and modern resolutions by which it should seem to be 


Cro. Car? 219. blished, that an executor or administrator is liable to cott, 
1 Jones, 241. 


8 Mod. 109. on a nonsuit, or verdict against him, in an action of trover 


m. 162. 
San. = hat where the conversion is stated in bis own time, because, in 
1 Freem. 4 4 


Vent ge. © such case, he might have brought the action in bis . 
gal. 314. Tight, the gist of the action, the conversion, _ gabe. 
8 1 8 to the death of the testator or intestate. 

2 Mrn, 76g. ** ant « | | 


1107. 


* Pr. C. P. Ap this point was, eee in kee 

Barnes, 132. N it was determined, by the unanimous 
Court of King's Bench, that an executor, cli Tea « 

'  trover and conversion in the testator's lifetime, and a trover 
and conversion after his death, in distinct counts, is not, 
upon a nonsuit, liable to costs; if the evidence, adduced at th 
trial, was applicable * to the oe count, GE 


2.4 


$a herpes 3 7 1 5 
cecherill and ee 1 The co count «tated the trover an 
of Mesdyr v. conversion to have been in che lifetime of the testa - The 
K. F. 51 C. 3. second count stated the trover in the life of the testator, and 
8 Rep. the conversion afterwards. The third count was for a tro 
and conversion after the death of the testator. At the til 
the plaintiffs were nonsuited ; upon which, a' rule-was ob- 
tained to shew cause why they should not pay costs to the 
defendant. 81. | 4-267 68 Hg 


1 — 
„1 


Lok Kenvon,—lf the plaintiffs could have Sued in tht 


tl 
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costs: but they could only sue in their representative cha · 
racter, to obtain the possession of assets which belonged to 
the wife, as executrix; and, therefore, they are exempt from 


rf Ns Fa Bec 


Azuv RT, aten en the 1 count it is adqpitted 
that the plaintiffs would not have been liable to costs ; and, 
on the trial, the evidence was brought to support that count 


addition of the other counts ought not to vary the case, for it 
does not appear that they were added from litigious or vexa · 
tous motives, but from prudence, merely to take adyantage 
ro EE r 
the trial. . p, 


Burri, Fustice,—The cases upon this subject are 50 
contradictory, that it is impossible to reconcile: them: but 
those which are best founded on reason shew that the plain- 
tiffs, in this action, ought not to pay costs. The case in 


whether the administrator should pay the costs of a writ of 


on the record, and must have been known to the jntestate ; 
but, as it was necessary for him to sue in the character of ad- 
ninistrator, it was held that he was not liable to pay costs. 


tared on an account stated by the defendant and himself, is 


: dividual capacity, they would have been liable to pay the = 


paying costs. It appears that the only evidence offered at 


only. That makes an end of the-present question; and the 


3 Lev. 375, is a very material one, where the question was, 


error? For whether there were any error or not was apparent 


Re cue in 2 Lev. 165, where the plaintiff executor only de- 5 


oe 


vide 6 Mod. 


94.181. 
Salk. 208. 


vide Salk. $14. assets till recovered. But the principle, stated in some of the 


a Lev. 165. 
3 Lev. 60. 
Andr. g61. 


| also a very strong one. So too is that in 3 Lev. 60. There wn 
consider the principle upon which the exemption stands 


which accrued in his own right. And that will govem the 


and the defendant might have demurred to it. But I am 


to declare in that character: and if no demand were made it 
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indeed cases the other way. And therefore, it is necessary to | 


One rule is, that if a plaintiff name himself executor when he 


tion states a cause of action due to him personally. Another 
rule is, that a plaintiff cannot join in the same declaration 4 
cause of action in his character of executor, with another 


present question; for if it be true, that the last count in th 
declaration applies to a cause of action in the plaintiff's ind. 
vidual capacity, the declaration is bad upon the face of it, 


opinion, that every cause of action stated in the declaration 
accrued to the plaintiffs in their representative character; for 
though the conversion be stated in the two last counts to have 
been made in the lifetime of the executrix, yet it was a 
cause of action which accrued to the wife as executrix, and 
must have appeared so at the trial. If the goods, which 
were the subject of the action, never were in the actual po- 
session of the executrix, it was absolutely necessary for her 


the lifetime of the testator, it was necessary to declare of 
a conversion after the testator's death. Even on the thi 
count, we are not to conclude that the executrix ever had 
actual possession of the goods; and if not, they were unt 


cases against the rule, is the true one, that, whether the con- 
version happened before or after the tegtator's death, if the 
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goods when recovered would be assets in the hands of the N 


— EI | 
e e e , 08 


Grosk, ber the same opinion. 1 


ALTHOUGH, aſter the payment of money eee an 
. ͤ CUTIE ITO 
ee eee wh ö | 


Tavs, in an action of assumpsit, the Abe ne ——— 
trix, v 


161. into court upon the usual motion, that the plaintiff Duchess o 
(who was an executrix) should proceed at the peril of costs; In Sage. P. 
the plaintiff proceeded to trial, and had a verdict for no more gi, 
than 13/.; and a motion was afterwards made, that the 

into court, zhould be paid unto the defendant ; the Court 
complied with the latter part of the motion, but refused to 


make the plaiatiff, Ws executrix, wy costs. 


* 


«4+ 


Ir i holden, that money could not be _ into gp 5 
court in an action by an executor or administrator, because Salk. 

the executor or administrator is not liable to costs. But Barnes, 280. 
the lan is now altered in this particular, and the courts will 

permit a defendant to pay money into court, notwithstand- 

kay aj zue in either of those characters; and, * 


case, where the point was agitated, the Court, on con- be SEN 
1, resolved that money might be brought into court nn 
„„ emer hav. 3 


i vould be, not to make the executor pay, but only loge © B47: 


. 
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his subsequent costs; and that it had been before allowed in div 
B. R. H,8W. 3. the case of Baker v. Turbeville, M. 3 G. 1. vet in 3 Fall. of 
10gꝶ. it is said, that, if an executor proceed in his action after Th 
the payment of money into court by the defendant, he does wet 
it at the peril of costs; but, perhaps, little stress is to be laid test 
upon this part of Salkeld's report, as it was not the principal cou 
point in the case, and as it was prior in point of time to the to c 
resolution in Gregg's case, wherein it was holden, that in rul 
actions by executors or administrators money could not be bar 
paid into court ; at any rate, it is contrary to the opinion of pla 
the Court in Crutchfield v. Scott; and the decision, by the coul 
Bunb. 44, Court of Exchequer, in Knight v. the Duchess of Hamilton. 
| | C 
WHERE the plaintiff is an executor or administrator, he i cle: 
not liable to costs under the 5 G. 2. c. 30. s. 7, though the con 
defendant plead the general plea of bankruptcy, and obtain a c. 3 
verdict, 100 
| P 
— 4 nd Tu us, to an action of assumpsit brought by an admini- an 
stratrix, v. strator, on promises made to the intestate, the defendant him 
. 3. pleaded the general plea of bankruptcy, and obtained 2 w.. Wi :cco 
H. Bl. go8. dict. In consequence of which, it was moved, that the pro- the $ 
thonotary might be directed to tax the defendant his co, 
on the ground that the statute of 3 G. 2. c. 30. 8. 7. ges Ht 
bankrupt, when sued for a debt due before the bankruptcy, rt 
and obtaining a verdict, full costs. In support of the wo. 
tion it was urged, that this statute contained no exception i Ti 
| favour of executors and administrators. And that it could WW unt 
not have been the design of the legislature, by the act, wen- ; 
0 


empt any plaintiff from paying costs to the bankrupt, bo v 
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divested of all his property, and had not otherwise the means 

of defending actions which might be brought against him. 

That though it was true, that executors and administrators 

were not presumed to be fully cognizant of the rights of the | 
testator or intestate, and therefore, as no malicious motives ' \ 
could be imputed to them in bringing an action, not liable 

to costs, under the 23 H. 8. c. 15. or 4 Fac. 1. c. 3. yet that 

rule was not applicable to the present case, a commission of 
bankruptcy being a matter of public notoriety, of which the 

plaintiffs might have informed themselves, and of which they 

could not be presumed to be ignorant. But, 


Tas Court held the plaintiffs not liable to costs, being 
clearly of opinion, that the statute 5 G. 2. c. 30. ought to be 
construed in the same manner as 23 H. 8. c. 15. and 4 Fac. 1. 
c. 3. Rule refused. 


4 


Nzirzzi does an executor or administrator pay costs Howard, ow: 
under the statute 14 G. 2. c. 17, upon a judgment against bore, w_ 
him, as in the case of à nonsuit, for not proceeding to trial 1 130. 


e as eee e 17 | | 
the zuit was instituted. por Bt : 


vr an executor or administrator shall pay costs, if he be 
puilty of any laches or delay, in the progress of a cause. 


Tavs * * pay costs for not proceeding to eral, pur- r. 


Salk. _ 
1 Stra. 33- 


But this must be understood r where his not going on PR — 
1.585, 6. 
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| 1 + Fox where, on a motion for costs against the plaintif, u 
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to trial was bis own laches, and not the result of ineritzhl 


accident. 


N. 7 C. a. executor, for not proceeding to trial according to notice, 
Barnes, 133- appeared, that the cause was entered with the judge's march, 
tat one material wituess, who had been served with a a. 
pœna, could not attend, and that another was disabled fron 
attending by a fall from his horse, the Court rejected the 
motion, saying, that the plaintiff had been guilty of no vii 
default ; if he had, he must have paid costs, though he wed 
as executor. 


Bennet, admi- AND the principle, adopted in the last case, is confirmel 
nistrator, v. 


Coker, B. R. by à subsequent resolution in the Court of King's Bench; 


ny ble 3 . which was on a motion on behalf of the plaintiff, vho vas an 


S. C. Say. on zn ; ; a 
{ola og administrator, for leave to discontinue without payment of 


Costs. 


Ir was an action upon a bond, against an heir; and, o 
the plaintiff's not trying it according to notice, the deſendut 
moved for judgment as in the case of a nonsuit, whereupon 
the plaintiff undertook to try it peremptorily. When it cant 
down to trial, he firs discovered that the estate had ben 
conveyed ; and was then satisfied that there was a'deed dc 
conveyance, which would be produced at the trial, Where 
upon he declined to go to trial (1) ; and now desired to di- 
continue. a | 


« * 


(1) According to Mr. Serj. Sayer, cauge for trial, and afterwards wit 
the plaintiff actually entered the drew the record. 
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AcarnsT the motion it was urged, that as an executor 
chall pay costs for not going on to trial, after having given 
notice of trial, so he ought where he has not tried pursuant to 
his positive undertaking, after a motion has been made against 
him for judgment as in case of a nonsuit. For this was his 
own laches ; he ought to have been previously informed of 
the facts on which he grounded his action, 


Bur the Mantis counsel a not to wit ano- 
ther action, 

Loxd MANSFIELD, said, that it PEO be reasonable to 
make him pay costs, where the executor might probably 
bring another action, but here was no double vexation. The 
nn not to try it; but withdraws the cause at the 

asies, upon finding that there is a deed 3 So 
that there is an' end of the matter. | 


Ma. Justice Aron observed, that the defendant had 
5aved all the fees of court ; which he mutt have paid, if there 
had been a verdict. 


Ms. Fustice YATES,—It is not in all cases, that an exe- 
cutot shall discontinue without paying costs; for if it is 
plainly his own fault, he shall not have such leave. $0, in 
eve of not going on to trial, if it is his own laches, he shall 
pay costs. (To which Lord Maxs#181t 0 agreed). , There- 
fore, the question is, whether there is laches or delay, or 
"hether it be a fair transaction? Now this was fair and 
candid, The plaintiff has done better for the defendant, 
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Nunez, admi- Bur, from the report of one case, it appears that cost 
nistrator, v. 
Modigliani, 
C. B. P. 29G. g. 
H. * 7. 


admitted; for the sole question, before the Court, was, whe- 
ther the costs that should be taxed and allowed to the de- 


of an executor's or administrator's liability to costs. How- 


m ACTIONS BY OR A π.r | 
than if he had gone on to trial; he discovered he was in the 
wrong, and, as soon as he knew it, desisted. 


Taz Court accordingly granted the motion to discon- 
tinue without costs, but the plaintiff was not to bring a nev 
action, without _ of the Court. 


were paid by an administrator, for withdrawing the record 
before trial. . 


IxDzzo the liability of an executor or administrator to 
costs, in the case of withdrawing the record, was not coutro- 
verted in Nunez v. Modigliani, but must have been tacith 


fendant, on account of the plaintiff's withdrawing the record, 
Should or should not be set off against certain costs which 


| had been taxed and allowed to the plaintiff, the administri- 


tor, under an order of Nisi Prius, made in another action? 
From the plaintiff's acquiescence in the payment of costs in 
this case, it should seem, that the circumstance of withdrav- 


ing the record must have been unequivocally imputable to 


his own laches, which, according to the reasoning in Ogle r. 
Mogf at and Bennet v. Coker, is, in such cases, the true tet 


ever, be that as it might, as the point passed zub silentio i 
the Court, this case ought not, perhaps, to be considered # 
militating against the principles which n the &- 
cisions abovementioned. 


+(4ut 
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I does not appear to be established whether or not an 

executor or administrator is liable to pay costs upon discon- 

tinuing bis suit; but though no general rule can be extracted 

from the cases on this subject, which are contradictory, yet, WT. 
apon principle, and the reaconing of the Court in zome of the ö 
following cases, it seems that, where the necessity of discon- 

tanjng is inducod by. the Jochen ge Ke of the executor _ 

himself, the condition paging. cops, vie gona be | - 

en ryle to, dnl. 


In Bealee d. Clidsam, the e the bnd la — B.R. 


to discontinue, upon a motion in arrest of judgment after a 5 2. 
writ of inquiry, without costs, because he was an executor, a _—_ 


FR _ the plaintif, W bene 


Matthews, B. 

an, d leave, after demumer to his replication, and ur- 1 f. 

n W „ &. Fitzgib. 
e i 130. 


Ac aix, an administrator, „ Bird v. Smith, 
by leave of the Court without costs, commenced. another 1 Kelp, fo. 
action for the same cause; upon which the defendant moved K. B. 164. 
that the proceedings in the second action might be stayed, 

{ill the plaintiff had paid the costs of the first; n 

motion vas denied. 


Bur in Hoydon v. Norton, where leave was ihm 29.00 M. 6G... 
rec tor to discontinue after a demurrer to his bill against a 7 Cus, Fr. . 0 FA 
— it. was, reqglyed: that the plaintit, 

* an executor, ought to pay costa, the discontinuance 
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Harris, execu- 


Ball. N. F. 388. 
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, ©. *IN\ ACTIONS BY OR AGAINST * * 
ge 5 in a short note of the same case, Seemingly, by the 
name of Hale, administrator, v. Norton, in Barnes, 169, the 
Court are made to lay it down, as a general proposition, tht 
u plaintiff, though an administrator, cannot geg 
| Wer en xy costs. 12 


Ix a bars case, a motion was made for leave to d- 
continue without payment of costs, the plaintiff being n 
t. executor. It was urged, on the part of the defendant, that 
the action was brought by one executor in his own name 
only, when he knew that there were others $ubsisting, and 
had thereby wantonly put the defendant to great expence. , 


Anp Denison, Wir Mor, and VArESs, Fustices, (absent 
Lord MaxsrIEL p) were clear, that giving an executor kae 
to discontinue, was a matter of discretion in the Court; and 
that they ought not to give him such leave, in any case where 
he had knowingly brought his action wrong, unles he would 
consent to pay costs. And that there were many cases, where 
executors, applying for favours, were obliged to pay cost. 
Rule absolute, on payment of costs. 


AGREEABLE to this mode of reasoning is the det mit 
tion in the case of Bennet v. Coker, where, after a peremptt 
undertaking to go to trial, in consequence of a motion nt 
judgment as in the case of nonsuit, the plaintif, an admin 
strator, obtained leave to discontinue without payment 
costs, because it appeared to be a fair transaction. Aud, i 
this case, Var EG, Fustice, expressly lays it down, thut i 
not in all cases, that an executor shall discontinue i 
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paying costs; for if the necessity of discontinuing were plainly 
owing to his own laches or default, he shall not have . 
leave, but upon payment of costs. 


- 


Ac Alx, in a still later case, the Court of Exchequer, on mo- Hugh, admini- 


strator, 
coo, ordered that the plaintiff be at liberty to discontinue his 4 


tor, T. 9G. 
action without costs, the plaintiff 6 as an eee 8 


Burt. Pr. 
Excheq. 156- 
Aud, in the same book it is said, that, though executors Ibid. 


nd administrators, when plaintiffs, had been made subject 
10 the costs of discontinuing, yet, within a few terms past, 
the courts had been more indulgent, because as such plaintiffs 
might proceed to judgment, without paying costs, either of 
a verdict against them, or a nonsuit, it was hard to put the 
parties to such expences, when the plaintiff is willing to re- 
linquish his suit sooner. 


Ax executor or administrator shall pay costs upon being. . exe · 
cutor, V 


nonprossed for want of a replication, because guilty of a Nichols, 


M. 4 G. 1. 
default. Cas. Pr. C. P. 


44 


Ax p in another case, where the question was, whether an — — 
executor was liable to pay costs upon a judgment of nonpros, rp B. R. M. 
for not declaring in due time, it was alleged, that this being ? 3 Bug, 1584- 
the executor's own fault he ought to pay costs; his proper 
aethod would have been to have discontinued his action, in 


ich case, it was said, he would not have been subject to 


Vares, Justice, observed, that the case of a nonpros and 
Wrontinuance differ, The former arises from the exe- 
| O 2 
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e delay: and therefore he thought, and 80 also did 
i | Lord MansriELD, that it was similar to the case of his no 
. going on to trial according to his notice. 


9 


Tux rule was enlarged; and the judgment of the Court 
was, on u subsequent day, delivered, as follows, by 


| Lord MansFiELD.—The privilege of executors is to 
92 great already. They ought to be properly informed, before 
|  _ they bring actions. The distinction made between a disconti- 
nuance and a nonpros is a very good one; It is very reason. 
poor gen pag mamas. , 

e e g af 
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Yearb. 31 H. 6. Warr a party defends as executor or administrator, he 
Eo. Tit. exe. is liable to costs in all cases, and in the same manner, as 


N oy other defendants; and the judgment as to the costs, is de 


| 2 2 bonis testatoris si, &c. et si non, tunc de bonis propriis. 


Bull. N. P. 333. Gilb. H. C. P. 269. 2 Cro. Pr. 466. Et vide 1 Ro. Abr.ggg. Cro. Cr. cb 


8 C.P. Ver it is said to have been determined in a late cue, by 


Imp. ProK-B. the Court of Common Pleas, that no costs shall be allovel 


en in ee on a plea of plene admith 


IO only. 


. . 
ee eee false plea, in an action 
commenced against him, between the issuing of the © 
mission and the obtaining of his certificate, by _ 
Aa nas: waa e 02 


Howard v. Ts az was a dissen the i 


on 1 8 p 44 


; 4 <q 
1 ode... Maa 
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the commission against the defendant, an action was brought Kb R. 
i eee: bond of his texater 1 this 2 Burr. 2368, 

action the defendant pleaded a false plea, which, at the 48. 
255i2es, after the obtaining the certificate, but before the con- 
firmation thereof, was. found against him; and thereupon a | 
judgment was entered up de bonis testatoris, ai, &. for the 
debt, and de bonis propriis, si non, &c. for the costs. The 
defendant's goods were, afterwards, taken in execution upon 
a feri facias 3 in consequence of which, a rule was. obtained 
toshew cause why the fieri facias, and all proceedings thereon, 
$hould not be set aside as irregular, and contrary to the st- | 
tute of 5 G. 2. c. 30. 8. 7. for the protection and indemniſi- | 
cation of bankrupts. 


Ir the Court.— The pleading a false plea was the defen · 
dant's own act, and his own fault; and the judgment and 
execution de bonis propriis, for costs, was singly owing to 
this bis false plea; which was subsequent to the issuing of the 
commission; consequently these costs were not such a debt 
25 could have been proved under the commission; and, there- 

. nn, 


ee eee eee e 
Sumpiit, and a specialty debt, sufficient to cover the assets, 
the Court will permit him to withdraw the former plea, upon 
F 2 


daes eben ef sse babe e bs G 08. Hens. | 


ir, haring pleaded, by leave of the Court, iat. the general cutor, C. . 7. 


ine, and, adh, certain debts by specialty, and non azzets 3 
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g ultra, it was moved that he might have leave to withdraw the ; 
. general issue, on paying che costs which had been occasionel 
9 ' by that pleas | | 
my 
| 1 TE prothonotaries reported, that if the cause had gone to 
4 trial in it's present state, and a verdict had been found for 
i the plaintiff on the first plea, and, for the defendant, on the ( 
þ second, the defendant must have been liable to costs de boni | c 
f 1 propriis. But if the second plea only had been originally v 
| [| pleaded, the plaintiff (who must at all events have judgment t 
| | | de bonis testatoris cum acciderint) would only have his costz, n 
Fi j eventually, de bonis testatoris. St 
| i | t 
. 0 pH Dz Grey, Chief Fustice.— Any delay to the plaintif 0 
1 occasioned by the executor will entitle him to recover costs i 
iq 0 de bonis propriis of such executor, which seems to be tbe a 
wy ground of the practice reported by the officers of the Court. c: 
| | fi | The question now is, upon what terms the defendant shall be a 
f ly | - "permitted to withdraw his plea. It is not a matter of right, it 
1 but in the dixcretion of the Court. The plaintif is non in N „ 
V8 possession of a right to all his costs from the executor, if ne 
. he goes on and proves his debt, which is admitted to be a ju 
| l | one. I ee no reason for depriving him of this right, and a. 
| i therefore, of opinion, not to make the rule absolute, withoit ST 
Mi \ payment of the whole costs hitherto incurred. rig 
0 . i on 
[ | fl GovLp, Justice. I am of a different opinion. There bas 
18 diteenn no delay on the part of the defendant, nor has the plai- | 
5 tiff been put to any costs (except those occasioned by td cost 
first plea) beyond what he must have incurred to w 
| 


— 
- 
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judgment de bonis testatoris. He must declare, must Sign 
an interlocutory judgment, and have a writ of inquiry after- 


testatoris cum acciderint. 


could any case occur till since the statute of Queen Anne, 
which permitted the pleading of several matters. I consider 


matter. In such a case, if the defendant moves to amend by 
striking out some facts, which he finds he cannot support, 
in proving his plea, the plaintiff would recover his full costs, 


and may, therefore, be as well said to have acquired in that 


action, If the plaintiff's extra costs are now paid, he is just 
in the same plight, as if the plea had not been put in; and is 


necessarily, must incur. 
| Nangs, Fustice,—concurred with Govt Dp and Blacx- 
bolt 5TORE, Fustices. No injustice is done to the plaintiff, no 


right altered by allowing this amendment. Rule absolute, 
on condition to bring no writ of error, or bill in Om : 


costs, where judgment is given for him. Nod 


wards, before he could have judgment to recover de bonis . 


BLackSTONE, Fustice,—I am of opinion with brother 
Gout. No case has been cited upon this point, nor indeed 


the two pleas as one complicated one, containing variety of | 


the known course is, that he shall only pay costs occasioned 
by such amendment. And yet, if he had gone on, and failed 


case, as in this, an inchoate right to all the costs of the 


put to no other expence in obtaining his judgment, than he, 


A DEFENDANT, executor or ;adedinistrator, is entitled to Crs, ru 0g. 
Bull. N. F. 332. 


fd. 
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Nals. Lutw. 68. light with a common informer, Salk. 30.) shall, in no cue 


87. 
Bull. x. P. 338. Since that doth not give costs in any case. His claim to them 
2 Term Rep. is equally ill founded upon the statute of Gloucester, which 


SECT. 1. 


Of. Costs, where a Plaintiff sues, upon a popular Statute, | 
4s @ common Informer, or Prosecutor qui tam, Ut, 


* 


1 * 19. 1. hath been already observed, and is clearly established, 
1 Ro. Abr. 574. 


2 Keb. 581. that a common informer upon a popular statutk, or 1 


V t. 8 8 , 8 * » 
3 od prosecutor qui tam, &c. (who is considered in the game 
1 Lutw. 200. | 


os. whatsoever recover costs, whether he may sue for a certain, 
Holt, een or an uncertain penalty, unless costs are expressly annexed to 
1 Ld. Raym. a recovery by the statute inflicting the penalty ; for, by the 


17 2. 
Cas Pr. C. P. common law, a common informer cannot be entitled to costs, 


r a AE a PR CTR” 


4 Burr. 2021. 


„ 3. gives a title to costs in ouch actions only, where the demandant 
Shall recover damages; but this necessarily presupposes some 

damage to have been done to the demandant in particular, 

which cannot, with propriety, be said in a popular action, 

the ground of which is an offence against the public, and not toa 

an injury to an individual; and, therefore, such actions hae tol 

been, uniformly, construed to be out of the benefit oft 

Wood, qui Statute. 


E 


tam. v. John- a A F 144 of | Fi 

on, C. P. T. | | 

4 Backes. Bur on a bond fide composition of a penal action, by and { 

Vide 4 Burr. leave of the Court, the plaintiff may be allowed a reasonable 

2989. _ dum for his costs. And, on motion, the defendant ma) p- M "Th 

King, T- the penalty into court, with costs. * 
ull. N. P. 29). | | | 
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«(live shewn in a former part of this treatise, that. Wannen 
in an action on a statute by the party grieved, for a certain 
penalty, given by such statute, costs are recoverable; be- 
cause, Such penalty being intended as a recompence for the 
damage or injury, which he, in particular and individually, 
zustained from the offence prohibited, if he could recover no 
more than that specific sum, without any indemnification for 
his costs, it would be, frequently, vain and nugatory to sue, 
since the costs of suit might exceed the amount of the sum 
recovered. Besides, the party grieved has a right of action 
rested in him, antecedent to the commencement thereof; for 
as soon as the grievance is committed, the penalty, thereby 
incurred, becomes a debt due to- him from the offender, and 
he is entitled to recover damages for it's detention, after de- 
mand, and, consequently, costs also, under the statute of 
Gloucester, and this distinguishes it from the case of a com- 
mon informer, who prior to the instituting of the suit, or, 
perhaps, till judgment, hath no vested "ou or interest in the 
penalty sued for. | 


ju * 


Bur where, by a statute, the penalty is generally limited 2 15 0. ts 


to ny one that will sue for it, and the party grieved happens N 3 
to bring the action, he must bring it as a common informer, P. C. 6. Ed. 
and all not have ene W er mo 


ſl, 

ot 
aſe 
that 


For lewis of divers disorders in common informers, 4 


ud for the hetter execution of penal laws, the 18 Eliz. c. 5. — 4 


* 0 has 4 
* 3. which is made perpetual by 27 Eliz. c. 10. enacts, ary > to 
"That if any informer or plaintiff, upon any penal statute, P*Y cob 
* thall willingly delay his suit, or hall discontinue, or be 


Vide 8 awk.. 
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e nonsuit in the rae, or hall have the lalor ih prnc 
« against him therein, by verdict or judgment of law ; that 
ce then, in every such case, the same informer or plaintif 
44 shall yield, satisfy, and pay unto the party defendant, hi; 
« costs, charges, and damages, to be assigned by the court. 
« in which the same suit shall be attempted. For the re. 
te covery and execution whereof, every such defendant hall 
« have his capias ad satisfaciendum, fieri facias, or elegit, u 
« be awarded to him, as in other cases of execution.” 
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This act not to 19 Flix, c. 5. 5.6. © Provided, that this act shall not n- 


restrain suits 


for penalties 46 strain any certain person, body politic or corporate, w 


| foe cert, «© whom or to whose use any forfeiture, penalty, or suit, is or 
rally. te shall be specially limited or granted, by virtue of any su- 

| a tute, and: not generally to any person that will sue, but 

« that every such certain person, body politic, or corporate, 


« may sue or inform, as if this act had never been made,” 
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Nor to officers 18 Eliz. c. 5. 8. 7. © Provided also, that this act shall not 


used to exhi- | 
bit informa- e extend to any such officers of record, as have, in respect of 


tions, &c. by 46 

virtue of their * their offices, heretofore lawfully used to exhibit inſoma - 

nw tions, or sue upon penal laws, nor to any officers inform- 
« ing or pursuing for matters only concerning his or their 
« offices. 


Fic's 2 Wurxr, after a yerdict for the informer, in an inſoms- 
17 Jac. 1. 


Hutt. 35. tion upon a penal Statute, judgment is given against him, 
2 Keb. 106. 

- Gilb. H. C. P. because the statute on which he grounds his information i 
98 Frag discontinued, or not in force, he is liable to pay costs within 


me intent of the 18 Eliz. e. 53 for this statute being wo 


bs 2 —— . La a. 1 * 14; 
Y = ſo pop: 
- 2 
* 3 K % 0 — — 
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for the ease of the subject, shall have a liberal construction. | 
It's object was to prevent all vexatious informations, and, 

therefore, it intends to give costs where the cause passeth 

against the informer, either through defect of matter or form; 

Per Hos Ax T and HuTT@N, Fustices;—Wincn, Fustice, 
doubted of this special case, because the matter was found for 

the informer, but he agreed, if the judgment were given upon 

demurrer or special yerdict, costs should be given. And 72 
WarzuURTON, Justice, was of opinion, that there should 4 
be no costs, because the informer was incapable of suing 
upon a statute which was discontinued; and so if the venue 
were misawarded; and he said, that he had conferred with the 
Chief Baron upon the subject, who also held that there 
should be no costs in this case. IO / 


Warns, after a verdict for the plaintiff in an action 1 Cur, xg Bs 
a popular statute, judgment was arrested aun , cited 


© aps 
pleadings, the defendant _ no costs. 


Bur an informer shall pay costs, where judgment 
against him, because the court in which he sues hath 
liction; and though the judgment be not upon the 


where an | information was brought at Ml assizes Garland, qui 
„ 
moved into the Court of King's Bench by certiprari, the you e 
tefendant demurred for want of jurisdictionz and, upon ar- {101 * **** 
gument, judgment was given for him. He then moved for 
cots upon the 18 liz. c. f. and a case of Cannon and 3 


Goding v. Nirom N. 6 G 1, was cited, where upon an in- 1 
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2 Cro. Pract. 


Hutt. 353 


Law, qui tam, 
V. Worral, B. 
R. M. 21 G. 3. 
1 Wils. 177. 


prior, or subsequent to that of Queen Elizabeth; which 
operat es as a perpetual direction to all informers. 


"fendant eo hn, and chat the statute of . not exteod 


LE INN ACTIONS UPON 


formation on the statute 1 and 2 P. and M. c. 7, for selling 
wares by retail, the defendant demurred, and, for want ef 
joinder of demurrer on the part of the informers, had judy. 
-ment and costs. On the contrary it was insisted, that thi 
case was not within the statute, there having been no verdict, 
nor any judgment upon the' merits. But the Court agreed, 
that it was clearly within the words and meaning of the sn. 
-tute, for judgment upon demurrer is certainly a judgment ſ 
law; and if informers should be allowed to bring informa- 
-tions in courts which have no jurisdiction, without the 


punishment of costs, great vexation would ensue, and the 


statute might, by such means, be wholly evaded. Where- 


FF for 8 
of costs. 


An it is said the entry of a noli prosegui by the plaintif, 
in a popular action, comes within the statute. 


In 18 Eliz. extends to all actions by common informers, 
whet her such actions may be grounded upon statutes made 


To m information on the statute of 8 G. 1. c. 19. for 


killing game, the- defendant pleaded a conviction before 1 
justice of the peace for the same fact, and had judgment for 
want of u replication z he afterwards obtained a side-bar rie 


for costs, which, on the part of the plaintiff, was moved to b 
set aside, on the ground that the 8 G. 1. did not give the & 
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131 
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to xubcequent 5tatutes. Sed per Curiam.— The words of the Auer 
18 Ela e. 5+ are as general as any statute relating to css, ” 
and seem to extend to every informer upon any penal statue 
who shall delay his suit, discontinue, or be nonsuit, or shall 
have the matter pass against bim by verdict. or judgment. 
And there have been a great number of cases like the present, 
U qe Eb. co 
v. Tooting, M. 12 G. 1. 


| 1 

bor 10 action, A ys n gie,; r fe 
vhether the statute give him the whole or part of the penalty, oy, 21. 
is within the purview of the 18 Elix. c. 5. (1) the whole pur- And. 116. 
port whereof seems clearly to relate only to common in- Nik. 5b. 
formers ; and every person, procecuting upon. a. penal. ata. 5% 8% 
tute, which giveth an action to him that will sue, is a com- 
mon informer within the meaning of that statute. But 
though the party grieved, in an action upon a penal statute, 
is not liable to costs, under the 18 Flix. c. 5, yet, if he would Eras 1723. 
have been entitled to costs on a recovery, in such action, he EO 
Shall, on a nonsuit or verdict against him, pay costs under 
the statute 4 Fac. 1. c. 3. * 


A qui tam informer is liable to costs under the 18 Elix. c. 5. 
a well as an informer Suing for the whole penalty, upon 
4 nonsuit in an action of debt on the 21 H. 8. for nou-resi- 
(ence, though part of the penalty thereby inflicted for that 
offence, is limited to the king, who is, in no case, liable to costs. 

(1) And it has been held that an 1 Spieres v. Fre- 
xtion given by statute to the party derick, T. 25 G. 3- B. R. 2 Term 


treved is not within 31 Eliz, c. 155, u. 
Vhich limits the bringing of actions " Meg I 9 
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Wilkinson, 


ui tam, v. 
Hot, B. R. 
M. 16 G. g. 


Cowp. 366. 


procal, that, in the event of his having failed, he should pay 


© king himself neither pays nor receives costs in any case. 


That a 

action pm 

suit of the 

party, and not 

that of the 

king. Vide 

Comb. 319. 
Kk. 30. 

12 Mod. * 


Lev. 398. 
5 Raym. 275 · 


Hutt 8a. 

Cro. Car. 3 
Barnes, 48 

1 "=." 
contra 1 14. 


Raym. 27+ 


IN ACTIONS UPON 

' Tavs in debt upon the statute 21 H. 8. c. 13. for non. 
residence, the defendant pleaded the general issue, and, at the 
trial, the plaintiff was nonsuited. In support of a rule, 
which had been obtained to shew cause why the master should 
not be restrained from taxing the defendant his costs, it was 
insisted, that, as the plaintiff, if he had recovered, would not 
have been entitled to costs, it was neither legal, just, nor reci. 


costs to the defendant. - That by 24 H. 8. c. 8. a defendant * 
can have no costs on a nonsuit or verdict, where the plaintif 
Sues to the king's use, which was the case here; because half 
the penalty belongs to the king. That the statute 18 Fliz. 
c. 5. 8. 3. did not extend to this case, but only to cases where 
the whole of the penalty belongs to the . or where 
he is the 1 as 1 And. 116. 


Loxp MansrieLD.,—lIt is a certain principle that the 


But this is not a suit prosecuted by the king, though he 
would have been entitled to a moiety of the penalty if it had 
been recovered: but it is the suit of a common informer. 
The statute 23 H. 8. c. 15. is out of the case; but that of 
18 Eliz. c. 5. is decisive. In these qui tam actions, there i 
liberty given to the informer, by the same clause of the 5 
tute as provides for costs, to compound for the offence, vith 
leaye of the Court, which shews they are common informer 
g. It is an exceeding plain case. I think the plaintiff ought to 
” want ot are 


As rox, Fustice, was of opinion that the rule ought de 
be discharged, 


PENAL STATUTES. | 

Mavssr, Fustice,—The object of this statute was tg. 
prevent yexation in common informers; and, therefore, in 
that respect, there is no distinction between a common in- 
former qui tam, and one who is entitled to the whole penalty; 
for he may be just as vexatious, when he prosecutes on be- 
half of the king and himself jointly, as when he's Sues on his 
own W account. 


Per Curiam. Rule discharged. 


tam, v. Tinsley, 


debt upon the 5 Elzz. c. 4. for exercising a trade contrary to T. 7 G. 1. K 
that act of parliament, he is entitled to costs under the statute ny . 


j 
P. 10 G. 2. 
And, if it appear upon the record, that the plaintiff is a Rares 134. 


common informer, the Court will not, after a verdiet for the 
defendant, receive an affidavit, that the suit was really prose- a 
cuted for the benefit of another person, in order, thereby, to 
exept the nominal plaintiff from costs under 18 Eliz, c. 5. 


* 


Tavs, in debt qui tam against the Uefendant for exer- —— tam, 


ching a trade in the corporation of Ossulstry contrary to the Beh. B. . 
5 Eliz. c. 4, a verdict being found for the defendant, and a , OR. 


rule made upon the plaintiff, the informer, for payment of 
costs to the defendant, a motion was made to discharge the 
rule, because, it was alleged, and an affidavit of the fact was 
offered to be produced, that this suit was commenced for the 
benefit of the corporation, and, therefore, the statute of 
13 Eliz, c. 5. did not extend to this case; for the 6th zect, 


— — - — — 


Ir the defendant obtain a verdict in a qui ten action of Pemple, qui 


of 18 Eliz. c. 5. 8. 3. r 


IN ACTIONS. UPON 


provides that that act shall not restrain any certain penon, 
body politic or corporate, to whom or to whose use any for. 
feiture, penalty, &c. is, or shall be specially limited or granted 
by virtue of any statute, &c. And by 5 Eliz. e. 4. 8. 45, al 
forfeitures for exercising trades in a corporation, contrary to 
that statute, are given to the use of the corporation. Tbere- 
fore, this was not a case within the 18 Eliz. c. 5. because that 
Statute extends only to common informers. But it was re. 
solved, unanimously, that the Court could not receive ay 
information of this matter by affidavit, nor take notice of 
any thing, but what appeared on the face of the record; and, 
therefore, could look upon the plaintiff only as a common 
informer, and, consequently, he ought to pay costs (1). 
Motion denied. 


An p where the defendant obtains a verdict Wa eaten 


information, he shall have costs, although he himelf remor- 
ed the information from the sessions into the Court of King's 
Bench. 


5 


Qui tam by de AccorpincLY, the defendant having obtained a verdict 
„upon an information against him for following a trade con · 

trary to the 5 Elir. c. 4, and obtained a side - bar rule for 

Costs, a motion was made to set the rule for costs aside, be- 
cause, as the defendant himself had removed the information 


AP 6 ob | 
(1) To the report of this case, a and, if it is, whether a.commonit 

guære is zubjoined by the reporter; former can zue for it? And Hob. 9 

whether the penalty for exercising a Moore, '886, pl. 1345 att cura 

trade in a corporation contrarytothe Vide alzo, as to the last point i Wil 

6 Ek. c. 4. is given by the $5 ect. 233, 

of that atatute to the corporation; % OE den 2 


VO C 
* 2 | 
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from the sessions, it was insisted he was not entitled to costs; | 
but the Court seemed to think there could be no doubt but 

(hat the defendant must have his costs under the statute 

18 Elix. c. p. but ordered precedents to, be searched for in the 

Crown-office. | IK. 


Is a qui tam action of debt, the jury, at the trial, found Frederick, 


finding, judgment was entered up for the debt, and also for 

damages and costs de incremento; on error brought, it was 

objected, that a common informer can have no damages 

for the detention of a debt, which does not accrue till 

the judgment, nor, consequently, costs of increase which 

being founded upon, must follow, such damages, and the 

judgment is entire, and must be reversed in toto; but the 

Court affirmed so much of the judgment as related to the 
recovery of the debt, and reversed it as to the damages and 

costs, In this case there were distinct judgments upon the 

record; the first for the debt, and the latter, beginning with Vide 1 Stra. 
— Itis also considered,“ &c. for the damages and costs. — 


[x another ease, which was an action of debt, brought, in Cuming v. 


Sibly, B. R. 
the Court of Common Pleas, upon the bribery act, 2 G. 2. M. 5 * 


kr 10001. and 16. damages, besides his costs and charges; 
ud 0 much for his costs and charges. Judgment was en- 
kd accordingly, and for costs de incremento, so much; 
mounting in the whole to so much. | 

| P 


20.8. 7, upon the trial, a verdict was given for the plaintiff, * cents, 
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IN ACTIONS UPON, Ge. 

Uron error brought by the defendant below, a Similar 
objection was taken as in Frederick v. Lookup, that the 
plaintiff in a popular action was not entitled to damages, 
and, consequently, the judgment ought to be reversed both 
as to the 1s. damages and the costs, because the costs are 
incorporated with the damages. 5 


Lon v MansF1ELD, said, there were no damages to be 


(a) The 2 G. 2- given in these popular actions. This statute gives costs, (a) 
C. „ 8. 7. in- 7 Fe 

dien a penalty indeed; but here the damages and costs are blended 
of goo l. for the | ; 
offences enu- gether. | h 
merated in that 

section, to be 


ENS YaTEs, Fustice.— The plaintiff has no right to the debt, 


uit. till after conviction. Therefore he can have no right to d- 


mages for the detention of it. And as the costs and damages 
are incorporated; the judgment must be reversed as to both. 
damages and costs. 

Ac cox bix or, the Court reversed the judgment, as ts 
the damages and costs, and affirmed it as to the debt. 


SECT. III. 


of Costs where a Plaintiff $ves in Forms Pauperis. 


. 11 H. 7. c. 12. in the bebalf of the poor perzons of 
this land, not able to sue for their remedy after the cows 


ly poor of the common law; enacts, * That every poor person ol 
rson 2 x . 

3 . persons which have or hereafter shall have cause of actes 
action, shall 


P 
* 
* = 


m ACTIONS PROSECUTED, &c. | a 
« zgainst any person within this realm, shall have by the have original 


« discretion of the Chancellor of this realm, for the time be- mage e | 
out or 
« ing, vrit or writs original, and suþpanas, according to the reward. hs 


« nature of their causes, therefore nothing paying to your 
« Highness for the seals of the same, nor to any person for 
« the writing of the saĩd writs to be hereafter sued; and that 
« the said Chancellor shall assign clerks to write the same 
« writs ready to be sealed; and also learned counsel and at- 
« tornies for the same, without any reward taken therefore: 
« and if the said writ or writs be returned before the king in 
« his bench, the justices there shall assign to the same poor 
person or persons, counsel learned, by their discretions, 
« which shall give their counsels, nothing taking for the 
« came; and the justices shall likewise appoint attorney for 
uch poor person or persons, and all other officers requisite 
« and necessary to be had for the speed of the said suits, 
« which shall do their duties without any reward for their 
« counsels, help, and business in the same; and the same 
« law shall be observed of all such suits to be made before 
« the king's justices of his Common place, and barons of 
his Exchequer, and all other justices in the courts of re- 
cord where any such Suit Shall be.” 


Taz 23 H. 8. c. 15. s. 2. enacts, * That every ener- A A plaintiff 
son, being plaintiff in any of the actions, bills, or plaints propria 
" hereinbefore mentioned, (a) which, at the commencement bat be other. 

" of his action, is admitted by discretion of the judge or l mand 


discre- 
* judges, where such action shall be pursued, to have their Gon of the 
process and counsel of charity, without any money or fee . TS | 
"wing for the came, hel not be compelled to pay any 


22 
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« costs, by virtue and force of this Statute ; but shall suffer 
« other punishment as by the discretion of the justices or 

judge, afore whom such suits shall n shall be thought 
reasonable.“ 


ow 


Wuar degree of poverty shall entitle a person to sue in 
Formã pauperis, is not accurately defined by the statute of 
3 Com. Dig. 11 H. 7, but the courts have been long in the habit of grant. 


1 Pr. K. B. ing this privilege to such persons, having cause of action, as 
: = 1198 p. will swear that they are not worth 5 L. (a) in the world, exclusive 


| 100 0 3 of their wearing apparel, and the right to the matter in con- 


2 T ll. Pract * 

Reg. 851. 5 

Los A r 3. THe effect of such admission is an exemption from the 

supra. payment of any fees to the officers of the Court, between the 
commencement of the suit and the trial, but if, in such case, 
the plaintiff obtain a verdict with damages above 5. the of: 
ficers will take of him the court fees, in which are included 


those of passing the record. 


Tuovon the statute 23 H. 8. c. 15. expressly declares 
that a plaintiff admitted in for md pauperis, shall not be sub- 
ject to any costs, upon a nonsuit or verdict against him, but 

| suffer such other punishment as the Court, in their discretion, 
Munford v. shall think proper to inflict, yet it was the practice formerly, 


Pait, B. R. r. 
7 * where a pauper was nonsuited, to tax the costs, and to gi 


| . him the option of discharging them, or submitting to be 
whipped ; but it was in the discretion of the Court to dis- 
pense with both, upon consideration of the circumstances of 


the case. The same doctrine was laid down in one case, V7 


She 
wh 


IN FORMA PAUPERIS. 


Lord Chief Justice Hol r; however, afterwards, his Lord- Salk. geb. 
chip altered his opinion, and denied a motion by Salkeld that Ibid. 


a pauper might be whipped for the non-payment of costs 
ypon a nonsuit, observing, at the same time, that there was 
no officer for the purpose, and that he had never known it 


done. , 


Warne a plaintiff makes the privilege of suing in forma 


pauperis subservient to vexatious purposes, the Court will 


dispauper him, and stay his . till he find security 


for costs. 


Tavs, in an action of trespass and ejectment, on a motion * B. R. 
to dispauper the plaintiff, it appeared that this was the fourth = 388. 


action, which he had instituted for the same premises, that 
he had been nonsuited in the three former actions, and had 
never paid any costs, neither would he make a sufficient lessee 
for that purpose, and had also sealed a general release to the 
defendant ; and by Rol. L x, Chief Fustice, let the plaintiff be 
dispaupered, and let him appoint an able lessee to pay the 
costs or otherwise he shall not e in this action. 


Ac atx, in 7 Mod. 114. B. R. M. 1 Ann. it is laid down, 
that if a pauper be nonsuit, there shall be costs taxed, and he 
all not, afterwards, proceed without paying the costs, or 
hewing, according to the act of parliament, that he was 
nhipped 


vr the Court rejected a motion to stay proceedings in a — 
cond action, until the costs of a nonsuit, in a former action, I. 4 G. 2. 


2 Stra. 878. 
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148 | 
1 — 7 between the same parties for the same cause, were paid, be. 
: 275 8.0 it cause it appeared that the nonsuit was not upon the merits, 


de diger, but occationed by a mistake of the plaintif®s attorney, and, 


the p aintif, therefore, in the opinion of the Court not vexatious. The 


been nonsuit- plaintiff, in both actions, sued in ns Pau ßperis. 


ed in a former 
_ action; but the 
Court, for the reason in Strange, refused the motion. 


Anon. B. R. In another case, a pauper having been nonsuited, nd 
Fizgib. 161 5 having proceeded i in a new action for the same cause, it ws 
moved to stay the proceedings in the latter action, until the 
pauper should pay the costs of the former; bed per Curian, 


the course is to dispauper him. 


tl 


* Goodticlev., Ap where a person, after having failed in one action, in 
22. * which he sued in formd pauperis, commences a second action 
for the same cause, but not in the character of a pauper, 

the Court will not stay the proceedings in the latter action, 

until the costs of the first have been paid; - because he is not 

liable to such costs; and he proceeds in the second action, 2 


an ordinary plaintiff, at the peril of costs. 


Bur if a plaintiff, after a nonsuit iq an action, in which 
he did not sue as a pauper, commence a Second action for the 
same cause, in form pauperis, the Court will stay the pro- 
ceedings in the latter action, till the costs of the nonsuit ut 


paid 


Weston v. Tu us the plaintiff being nonsuited in a former action of 

f. 26 6.3. trespass against the defendant for taking his goods # #6 

r. K gan tress for rent, brought this n action for the tame (au 
(dye 


N 
— FE 
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IN FORMA PAUPERIS. 

and sued in formã pauperis, being a prisoner in the King's 
Bench. The costs of the former action amounted to 32 l. 
which the defendant swore he could not levy, the plaintiff 
not having any goods, 


* 


A xvLE, which had been obtained to shew cause why the 


that this rule never held but in ejectments. 


zur the Court made the rule absolute. 


afterwards, bring another action, and recover, the Court will 
not order the costs of the first action to be deducted out of 
the recovery in the second. 


pauper, the descent of lands to him afterwards, shall not have 
nonsuit. 

Tus consenting to a trial at bar, on the condition of pay- 
ing only nisi prius costs, does not preclude the plaintiff from 
being admitted to sue in formd pauperis, at any subsequent 


«tage of the suit, nor from the benefit of such admission, viz, 
an entire exemption from costs, should a verdict be given 


bim, unless his proceedings appear to be vexatious, 


proceedings in the second action should not be stayed, until ; | 
the costs of the former were paid, was opposed, on the ground 


Ir a plaintiff suing in formd pauperis, be nonsuited, and, Butler v. 
Inneys, B. R. 


2 Stra. 891. 


Wurz the plaintiff, at the time of a nonsuit, was a Ancell v. 
Slowman, B. 
R. H. 11G. 1. 


relation back, so as to make him liable to the costs of the od. 344+ 


3gunst him; and, in such case, the Court will not, on his 
commencing another action for the same cause, dispauper 
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1 | IN ACTIONS PROSECUTED 
| Britonon =, Tas case was as follows; in ejectment after issue joined 
V. 
Greeaville, B, the defendant moved for a trial at bar, which the plaintiff at 


16 Vin. — first opposed, but afterwards consented to upon condition, 


pow . 1. that in case of a nonsuit or verdict against him, he should pay 
such costs only, as were usually allowed at Nisi Prius. Subse. | 
quent to this rule, the lessor of the plaintiff was admitted in 
Forma pauperis, and, at the trial at bar, the jury found 2 
verdict for the defendant. The plaintiff having brought x 
new ejectment, it was moved that it should be referred to the 
master to tax the costs of the first action, according to the 
plaintiff's agreement, which, as was alleged, it was not in his 
power to wave by, afterwards, procuring himself to be ad- 
mitted in formd- pauperis, and that the bringing of a nen 
ejectment, after a trial at bar, was vexatious. 

Bur the Court held that the plaintiff*s agreement could 
not preclude him from the benefit of a subsequent admission 
in formd pauperis, for it means only, that if any costs be 
adjudged due, then he should pay no more than Nisi Pris; 
costs, and not that he should pay costs at all events. Nov 
the only instance in which a pauper shall pay costs, is where 
he has been vexatious, and then the usual way is to dispaupet 
him, but there is no vexation in the present case. Rule, for 
taxing costs, discharged. 


Ir seems that a plaintiff, admitted to sue in formd pauperis 
is not liable to costs for not proceeding to trial pursuant to 
his notice; out the metiied in mb en, is to moye to dis- 

pauper him. 


N FORMA PAUPERIS. 


ots the contrary is laid down in one case, where on a . 
| er, . 
motion for costs against a pauper for not proceeding to trial, à G. 2. 


the Court, on debate, ordered the costs to be taxed, and de- 22 Pr, C. F. 


S. C. Diffe- 
clared that a pauper should pay costs for all defaults. Nos Pract 
| Reg. 405. 
zur in Nokes v. Watts, the Court of King's Bench, said B. R. P. 7G... 


1 Str. 420. 


that they concurred with the Common Pleas, where it was S. C. Fort. 31g. 


settled, that a pauper should not pay costs for not going on 
to trial, as other plaintiffs did. But if the costs were taxed, 
they would prevent his being vexatious, by obliging him to 
pay them, before he should try the cause. In Fort. 3 19, the 
Court say, that they cannot give costs against a pauper for 
not going to trial, because it is against the express words of 
the act of parliament, and would be to imprison him for life; 
but that if he be vexatious, a motion may be made to dis- 
pauper him. - 


And consistent with the latter part of this report is the Taylor v. 
language of the Court, in a later case; where a motion was TR 
made on the authority of Nokes v. Watts, as reported in Ay 4b 4, 
Strange, that the plaintiff, who was a pauper, might be te- I 
«trained from proceeding to trial, till he had paid the costs of 8 Wil. 34. 
former notices; but the Court thought the case cited did not 
put the matter upon a proper footing, and that it was absurd 
to make any rule about costs whilst the admission stood; and 
therefore made a rule ſor the plaintiff to shew cause why he 
would not be dispaupered ; which was, afterwards, on an 
tfidavit of service, made absolute. 


APLAINTIFP may be admitted in formd pauperis, at any — wi 
| H. 13 C. 8. 


2 my 


18 


3 
—— * 
1 7 
1 

2 . * * ro * *. 42 
ths n Y 

* þ 

. 


— 
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=_ AVE, | 
. ä 

a . time after, as well as at the commencement of the Suit; and 
Ft * 2 0 

- 40 i + 


_— a person admitted in forms pauperis pendente lite, Shall not 
rs. 22 and pay costs from the ld Wis ons OG | 


| 23 2. 
„ 3 'Wils. 24 Ye 
: Db Ancn. A PERSON admitted in formd pauperis, at the commence. 


| 0 8 a aug gg, ment of the action, shall not, though he be discharged there. 
9 of before issue * pay any costs upon his being nos 
1 Suited. ; 


Sloman v.  Acairn, the plaintiff, who was admitted in formd pauperis, 
. * being taken in execution for the costs of a nonsuit, Was, on 

POS gods motion discharged by the Court, though it was urged, that he 

was dispaupered ; for being once admitted, he ought to pay 

> ho costs. | 


, In Blood v. Lee, the question was, whether a person ad- 

mitted in formd pauperis was liable to costs upon judgment, 

as in case of a nonsuit, the plaintiff having been admitted to 

. tue in that mode, after he had received notice of the motion 

Ig for such judgment? the point was not decided, but upon prin- 

ciple, and the reasoning in some of the cases abovementioned, 

which were cited by Lord Chief Fustice Wil wor, it shoul 

seem that the plaintiff ought not, in such case, to pay 1, 
costs. 


* . 


— 


5 — 
Sas avaate — — — + I's 8 « — 5 
q IE PEE © on io 3 4i-oe ned 5 we ogy 3 = — ES rr 
yo" . ere * 2 3 2 — T9 - A2 
FEET / REI & ors Dir * 
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4 


op tf 
- 
* 
— 


Blood v. Lee, TRIS was an action upon the case upon as$umpsit, con 
C. B. M. 10G. 3. re 
g Wils. 24. menced in the Palace PRI ORE 


(1) But by order in the Exchequer, to give security to pay the cot be 
| 2747, if admitted after the com- fore admittance, Cited 3 Cen. 


N 03G 0128 Dig. 389. 


7 , 


n 


. 


* F ; 8 8 ] 

„ B 

IN FORMA PAUPERIS. | " 4 WA 

ihe defendant removed into this court hy habeas corpus. The 2 1 


cause being at issue, and the plaintiff not having proceeded | | x: q 5 | 
io triabin due time after issue joined, the defendant gave hinm 


| o 
notice of motion for judgment, as in case of a nonsuit ; be- . ” | © 
fore the motion came on, the plaintiff applied to be admitted, '- , © Q 3 
and was admitted, to proceed in his suit in forme pauperis . 
Afterwards upon shewing cause, the rule for judgment, as in ö 
case of a nonsuit, was made absolute, because neither the EEE te 
plaintiff nor his attorney would undertake to pay the costs of e | 
that application to the Court, The plaintiff being taken in "ne 2 1. 
execution upon this judgment, a motion was made for his 9 * 4 
discharge, on the ground that, as he was admitted in form4 , | 3 
pavjeris, he was not liable to any costs. A rule was granted mn 
to shew cause. 1 1 k 

Ar another day, before cause was shewn, Lord Chief 5 * * 
Justice WIL uo cited, from his own manuscript notes, the _ Ye $3 » 
cases of Winter v. Slow, Taylor v. Lowe, and Oats, v. Holi- 1 
day. After stating these cases at length, his lordship observed 2 3 
that that of Oats v. Holiday seemed to be in favour of be 
motion, to discharge the plaintiff out of — but thas A l 
matter was adjourned. ; | . 1 

Ky * 


ALTHOUGH amendments are usually granted upon-pay- Rex. Charles 
ment of costs, yet in the case of Rex v. Charlesworth, an in- 7.48 24 | 
formation for forging a warrant of attorney, to acknowledge 2 - * | 
atisfaction upon a judgment, was amended, without costs, 1 
(the prosecutor having been admitted · a pauper), and with- 
i I 


. * 


0 


«f | 
| 5 | 0 
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Ei A 
"Me 3 Bl. comm. IT seems however agreed, that a pauper may recover cott, | 
14 4 400 401. ml 
* Hs though he pays none; for the counsel and clerks are bound 
| * to give their labour to him, but not to his antagonists. a 
5 : R : | 4 
5 Is support of this doctrine, Mr. Fustice BL acksrox; . 
Pat Scatchmer v. ci 15 
Li; Ro --rH v Sons 1 Eg. Cas. Abr. 125. where, a plea and demurrer, put 10 
2 F. 1704. in to a bill which the plaintiff had brought in forma pauperis PE 
1 being over-ruled, Lord Sou ERS, for the reason contained in i 
2 : ins 
1 the above passage, after long debate, and inquiry of all the 
; i ancient counsel and clerks, ordered the plaintiff his cost, 7 
$f like other suitors. ck 
1 ö to t 
"ay . | of t 
. Angell v. Bur in a later case, where the plaintiff, suing in formi mit 
wi Smith, P.170g. : : 7 h 
19 ng - Joh $703 pauperis, obtained a decree to recover with costs, and the 3 
Prec. Chanc. | le 
219. master taxed the costs as usual for persons not paupers, on on 
motion, Lord Keeper Wr1GHT said, it was unreasonable thei 
that any one should have more costs than he was out of 5 
pocket, and ordered the plaintiff and his solicitor to make as 
Justi 
oath before the master, and what they swore they had paid, Ws 
h 
or were to pay, was to be allowed, but no further. | *. 
* Per þ 
* k : Victec 
| Hom. 162+ as A DEFENDANT in a civil action, (+) cannot be admitted forge 
$, . — 
Ruled ace; in * 
| (1) But a person may be admitted cretionary power, at the comma of 
* to defend an indictment in formd law, of admitting or refuxing “ — 
pauperis; because the prosecutor not berty to defend as a pauper- ks . 
being entitled to costs in criminal v. Wright, B. R. P. 9 G. 2. BR. . 
proceedings, he cannot be preju- H. 211,23. S. C. 8Str. 1061.6 beach 
r diced by such admission, which is 88. acc. And by statute 2 6.2. c. il Gun. 
in effect nothing more than order- 8. 8. A person, arrested on 1 85 —_—* 
ing the officers of the court to take or information, relating to the ous 1 
no fees, and, therefore, in these toms, upon making affidavit 10. 
prosecutions the judges have a dis- fore a judge, or commissioner en- Hig 
hon 
f | 
* 8 * $ N 
. „ * * 
| * Fx a 4 


powered to take affidavits, that he 
u not worth gl. exclusive of his 
wearing apparel, and upon petition 
to the Court, may, at the discretion 
of the judges of such Court, be ad- 
mitted to defend such action or in- 
formation in formd pauperts, in like 
manner, and with the same privi- 
leges, as other poor subjects are per- 
mitted to zue for the recovery of 
their rights, A person admitted 
in formd pauperis ought not to have 
2 new trial granted him, because he 
has had the benefit of the king's 
justice once, and must acquiesce in 
it. Per Nox ru, 1 Mod. 268.—Nor 
ought he to be allowed to remove 
a cause out of an inferior court. 
Per Nox Tu, ibid, —A person con- 
ricted of perjury, and outlawed for 
forgery, was admitted to plead the 
king's pardon in formd pauperis. 
Rex v. Morgan, M. 18 C. a. 2 Str. 
An admission to sue in 
ſons pauperis in the Court of 
Chancery, is not binding upon the 
cers of the Court of King's 
bach, therefore on an issue out of 
Cancery, to be tried in B. R. there 
Kut be a new admission in the lat- 
* court. Gibson v. M*Carty, 7. 
90e. 2. fer Lord HazDwaicke, Ch. 
Ju Au Prins, B. R. II. 31 1.— 


FFs 


to defend in forma pauperis; 


contain no provisions on behalf of defendants, but merely 
enable plaintiffs to sue in that form. And if the courts had 
2 discretionary power, without the direction of a statute, to 
admit persons, in civil suits to proceed in forma pauperis, 1 
they would in effect possess a power of dispensing, in many 


1 
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221 


p - 


because no person can be ad- a late case, by 


Mr. justice 


instances, with the operation of the statutes relative to costs. 


And à person admitted in formd 
pauperts, can only sue in that cause 
for which he is admitted, 80 that if 
any other cause arises, he must be 
admitted de novo, et Sic toties quoties. 


G 


40. Semb. acc. 
Sed vide 
Comb. 77. 

11 Mod. 84. 
Pract. Reg. C. 


405, 6. 
mb. contra. 


1 Lill. Pract. Reg. 851.—The Court 


will not admit a defendant remov- 
ing an indictment from Hicks's Hall 
by certiorari into B. R. without good 
cause, to defend in formd paupe- 
71s, But, perhaps, it might be 
otherwise if the certiorari should be 
necessary, as for the purpose of ob- 
taining an impartial trial. The King 
v. Reynolds, T. 33 and 34 C. 2. B. 
R. 1 Bl. 230.—Nor will they admit 
a person to defend in formd pauperis 
upon an attachment for a contempt. 
Rex v. Pearson, B. R. T. gg and g4 
C. 2. 2 Burr. 1039,—A prosecutor 
of an indictment is not admitted to 
prosecute in formd pauperis, unless 
some special ground be laid for the 
motion, nor a plaintiff in a civil 
suit, unless counsel certify that there 
is some foundation for his suing. 
Rex v. Clarke, B. R. H. 2 C. g. 
3 Burr. 1308. Vide further, as to 
the mode of being admitted, and 
suing in formd pauperis. 16 Vin. 
Ar. 259, Sc. 1 Lill. Pr. Reg. 851. 
Imp. Pr. K. B. 3 Ed. 494: Imp. Pr. 
C. B. 2 Ed. 564. 
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0 . | Of Costs in Actions by, or against, Infants, 
. „co. Lit. 135. b. Ls is said by Lord Cox x, and also by FiTzHERBERT, that pe 
7 5 ? = 7 0p _ an infant, or person under the age of twenty-one years, must hy 
1 | Vide Hargr. sue by prochein amy, or next friend; but it should deem that 3 m 
, Co. Litt. - : "Ho "WS | . . ; ; 2 2 
d. n. (1). 35% pe has it in his election to sue either in that way, or by guar- it 
* Com dian. And where an infant sues as co-executor with others, lit 


2 — 212- it has been adjudged that the other executors of full age may 
2 Vent. 102. | | 
1 — 0 IC. constitute an attorney for the infant as well as themselves, 
290. * 


CL Dow. making together but one representative. An infant defendant C 

+ _ * must, in every case, appear and defend by guardian, even ral 
\, Fitzgib. 1. though he should be sued as co-executor with others of full his 
age. ; ' : (a 


Grave ow An infant, by his guardian, brought an action of trespass an 
NK. 1.2 1Z. 
Cre. Ekz. 33. and was nonsuited, and it was resolved that he should pay 00 


. Vide 1 Bulstr. 


189. costs. But long subsequent to this decision, it appears t0 ] 

have been doubted, whether an infant plaintiff was perso zen 

' liable to costs, in case he was nonsuited, or the defenduit had 

? obtained a verdict. | mis 

] Tune. Ax infant who by the custom of gavel-kind was one of B 

4 . 0% three co-heirs of a real estate, by his prochein amy brought atiq 

| iN 5 mag his bill to establish a will whereby that estate was pretended wh 
97 1 Abr. to be devised to him only. - ul t 


— *. » * 
* * b 
= - "— 2 PPS. + — 4 
i. 5 a Ys Af 
2 lay _— 
— — > = "> 


AGAINST INFANTS. 

Tas Court of Chancery directed an issue, which was 
ound afterwards against the plaintiff, The prochein amy 
lied before the costs taxed, and the infant came of age, but 
never, afterwards, proceeded further in the suit; and the 
canse was now set down purely upon the costs reserved. 


Lord Chancellor KinG.—At law the Infant is liable to 
pay the costs, if the judgment be against him; as if an infant 
brings an action of battery and has a verdict against him, he 


liberty to plague mankind as he thinks fit. 


Court, that the course was to dismiss the infant's bill gene- 
rally with costs, without mentioning who should pay them, 
his lordship said he would dismiss this bill with costs; and 
(as he apprehended) upon a general dismission the defendant 
had his election whether he would sue the infant or prochein 
amy for such costs. | 


KF 8 © 


had been obliged to pay costs either at law, or in equity, dis- 
missed the bill without costs. 


ES = 


must pay the costs; and if the common law be so, why should i 
it not be so in equity? otherwise an infant would be left at 


Ano the Court being informed by the register and clerk in . | 
1 Str. 710. 


ur, afterwards, on a, rehearing, his lordship, after ob- 1 Str. 708. 
serving, that no case had been cited where an infant plaintiff 


Bur though an infant plaintiff, where he fails in his 
tion, is not personally liable to costs, a defendant is not, in 
uch case, without his remedy, for by the uniform practice of Slaughter kf 
ul the courts in Westminster-Hall, the prochein amy, or M. 2 G-2: 


Talbot, C. P. 
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© Barnes, 128. guardian of such plaintiff i 18 considered to undertake the con 


* 


*. * duct or management of the suit, at his own personal risk 
% Wib- with regard to costs. This point is fully established. 


1 


James Hat. In an action by an infant, Lord Chief Fustice Kix, at 


eld, 18tr-548. Nisi Prius, permitted the guardian's declaration to be given 


in evidence on behalf of the defendant, he being a person 


Hopkins v. liable to costs. And for the same reason, in an action of 
» Str. 1026. Aassault and battery by an infant by her father, as prochein 
8 5 * amy, the father was refused to be a witness for the plaintif, 


— le, ]. by Lord Har pwicke, at Nisi Prius, in Middlesex. 


in Mi 2 v. 


Sterling, B. R. M. 1738. 12 Vin. Abr. 8. pl. 21, 
Englefield v. So if an infant, suing by prochein amy, do not proceed to 
Round, C. P. 


H. 13 G. 1. trial pursuant to notice, or become nonsuited, such prochein 
Co. G. 32. , 


Roper v. Har- amy is liable to costs. 


rison, M. 


10 G. a. Ibid. 


28 v. And if the prochein amy, or guardian, refuse to pay the 
N upon demand, the Court will, on motion, grant an at- 
tachment against him. | 
 Morganvy, Bu r it has been adjudged that, if the bill of an infant, 
Crompton. 


In Scacc. Dec. Suing by prochein amy, be dismissed for want of prosecution, 
Wo 25. and the infant die before the taxation of costs, the prochci 
amy is not liable, but the costs will be lost. 

Gardine „. Tax defendant having obtained a verdict in an action by 

Holt, B. R. M. a 0 
18 C. 2. an infant, took the plaintiff in execution for the costs, and the 


2 Str. 1217. 


Court refused to discharge him on motion, Saying, that if 


- 
* 
- * 
& 
= , 17 


_ 


costs could not be given, ue be om woal2 22 thats 15 
of error to be insisted on. 0 | | <4 


Tas lessor of the plaintiff, in an action of ejectment was an 7988 
infant, his lessee was nonsuited, and 501. costs were given to 

the defendant. The infant's father, who prosecuted the suit, 
being dead, the Court made a rule that the lessor should pay 
the costs; yet, says the book, it was doubted in this case, be- 
cause of his infancy. . But, if the father had been alive, the 
Court would have made him pay the costs, or, if he had left 
assets, his executor, The question was adjourned, 


Tus Court, rr 
jement, made a rule to stay proceedings until the lexor of 1 M A. 
the plaintiff, who was an infant, had got somebody to 

enter into a rule to pay defendant his costs, if there zhould | 
be a verdict for him. But in a subsequent case, where Anon. BR. 
it appeared, upon shewing cause against a rule for staying Goh, dk. 
the proceedings in an ejectment till a sufficient plaintiff was 

found, the lessor of the plaintiff being an infant, that no ap- 

plication had been made to know if there was a real and sub- 

Stantial plaintiff, and, as was stated by affidavit, that the 
guardian had undertaken to pay the costs, if the suit should 


be determined against the infant, the Court nn 
rule with costs. 


* 


Was an infant sues, the Court will oblige the prochein 1 T. R. 491. 
any, or guardian, or attorney to give security for the costs; ee 
and where the prochein amy, or guardian, appears to be in 
low circumstances, or incompetent to discharge such costs, 
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neral issue, or « suit shall be brought against any person, for taking of any 
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226 | IN: ACTIONS AGAINST 
as he may be eventually liable to, it is said, the Court vil, 
:Str. 708. on motion, appoint a new prochein amy, or guardian of zul. 
ficient ability. | | 
2 $tr «1217. 


An infant defendant is liable to costs, in the same manner 
as any other defendant. 


SECT. V. 


Of Costs in Actions against Fustices of the Peace, &. for 
something done by Virtue of their Offices. 


Tas Eliz. c. 2. 8. 19. (entitled, an act for the relief of 


Gn rm pr the poor) enacts, «* That if any action of trespass or other 


avow, &c. ge- 


nerally in asuit 4 distress, making of any sale, or any other thing doing, by 


commenced 


2 him, « authority of this act, the defendant in such action shall and 
done under , may either plead not guilty, or otherwise make avowry, 
this statute. | 


t cognizance, or justification generally that the distress, sale, 

te trespass, or other thing complained of, was done by autho- 

« rity of this act; to which the plaintiff shall be admitted to 

reply that the defendant did take the said distress, &t. 

of his own wrong without any such cause, &c. whereupon 

« the issue in every such action shall be joined; and if there 

And, 8 te $hall be a verdict for the defendant, or a nonsuit of the 

or a nonsuit, && plaintiff after appearance, the same defendant shall recover 

Wks treble damages, by reason of his wrongful vexation in tha 

eo8ts. « behalf, with his costs also in that part sustained, and that 

to be assessed by the same jury, or writ to inquire of the 
damages, as the same shall require.” 


we. 


N 
* 


JUSTICES OF THE PEACE, &c. 
7 Fac, 1. c. 5. (made perpetual by 21 Fac. 1. c. 12. 8. 2.) Juniceof the 
enacts, „ That if any action, bill, plaint, or suit, upon the — he. 

« cage, trespass, battery, or false imprisonment, shall be by virtus of 

« brought, in any of his majesty's courts at Westminster, wr ge- 
« or elsewhere, against any justice of peace, mayor, or n 
« bailiff of city or town corporate, headborough, port- reve, dens 
« constable, tythingman, collector of subsidy or fifteens, for 

« or concerning any matter, cause, or thing, by them or any 

« of them done by virtue or reason of their or any of their 

« office or offices, it shall be lawful to and for every such 

« justice of peace, or other officer or officers before named, 

« and all others which in their aid or assistance, or by their 

« commandment, shall do any thing touching or concerning 

« his or their office or offices, to plead the general issue, that 

« he or they are not guilty, and to give such special matter 

« in evidence to the jury which $hall try the same, which 

« zpecial matter being pleaded, had been a good and suf. 

« ficient matter in law to have discharged the said defendant . 

« or defendants of the trespass, or other matter laid to his or 

their charge; and that if the verdict shall pass with the said 2 os * 
« defendant or defendants in any such action, or the plaintiff or the defendant, 
* plaintiffs therein become nonsuit, or suffer any disconti- ond. x or ay 
« ance thereof, the justice or juatices, cr zuck other judge be- Ks. dfendan? 
* forewhom the said matter shall be tried, shall by force and double cos. 
* virtue of this act allow unto the defendant or defendants 

* his or their double costs, which he or they shall have sus- 

* tuned by reason of their wrongful vexation in defence of 

the said action or suit; for which the said defendant or de: 

* fendants shall have like remedy, as in other cases where 

* coits by the laws of this realm are given to defendants.” - 
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Churchwar- 
dens and over. 
seers compre- 
hended within 


7 Jac. 1. c. 5- 
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* abled to receive and have such benefit and help by virtue 


An action 
brought 

ainst an 
ficer shall be 
laid in the 
county where 
the fact Was 
co 


21 Fac. 1. c. 12. 8. 5. If any action, bill, plaint, or wut, 


IN ACTIONS AGAINST 


21 Fac. 1. Cc. 12. 8. 3. (after reciting that the ) Fac, 1, 
c. 5. had been found to be a good. and profitable law, and 
making the same perpetual) enacts, ** That all church. 

ce wardens, and all persons called swornmen, executing of 

« the office of churchwardens, and all overseers of the poor, 
« and all others, which in their aid and assistance, or by 
« their commandment, shall do any thing touching or con- 
« cerning his or their office or offices, shall hereafter be en- 


« of the said act, to all intents, constructions, and purpox, 
« as if they had been specially named therein.” | 


upon the case, trespass, battery, or false imprisokment, 
« shall be brought against any justice of peace, mayor, or 
« bailiff of city, or town corporate, headborough, pon: eve, 
« constable, tythingman, collector of subsidy or fiſteens, 
« churchwardens, and persons called swornmen, executing 
« the office of churchwarden or overseer of the poor, and 
« their deputies, or any of them, or any ether which in their 
« aid and assistance, or by their commandment, shall do wy | 
« thing touching or concerning his or their office or offices, 
« for or concerning any matter, cause, or thing, by them, c 
« any of them, done by virtue or reason of their or ay d 
« their office or offices, that the said action, &c, shall be li 
 « within the county where the trespass or fact shall be done 
« and committed, and not elsewhere; and that all and er 
n person and persons aforesaid, may plead thereunto tht g: 
* neral jar, and give the opeial matter i erence, #0 
« and by the wid former act i named or dun 


F3SS ERS © o © oo =» 


„ „ SP on OL 


JUSTICES OP THE PEACE c. : 


« Kc. was or were had, made, committed, or done, within 
« the county, wherein such action, &c. shall be laid ; that 


« out having any regard or respect to any evidence given by 
« the plaintiff or plaintiffs therein, touching the trespass, 
« battery, imprisonment, or other cause for which the same 
« action, &c. is or shall be brought: and if the verdict shall 
« pass with the defendant or defendants in any such action, 
« &c, or the plaintiff or plaintiffs therein become nonsuit, or 
« $uffer any discontinuance thereof, that, in every such case, 
« the defendant or defendants shall have such double costs, 


and all other advantages and remedies, as in and by the 


* $aid former act is limited, directed, or provided.“ 


* 


r the 24 Geo. 2. c. 44. 8. 1. no writ shall be sued out 


against, nor any copy of process served on, any justice of the 
peace for any thing done in the execution of his office, till 
notice in writing of such intended writ, or process shall have 


been delivered to him, or left at the usual place of his 


abode, at least one calendar month before the suing out, or 
erving the same; in which notice shall be clearly and ex- 
plicitly contained the cause of action which the party suing 
but the process claimeth to have against such justice of the 
Peace, and on the back thereof shall be endorted the name of 
te party's agent or attorney; With the place of his abode. 


« that if upon the trial of any such action, &c. the plaintiff If not «0 laid 


« then, in every such ease, the jury chall find the defendant 
« and defendants in every such action, &c. not guilty, with- 


shall 


« or plaintiffs therein shall not prove to the jury, which shall fnd th def 
« try the same, that the trespass, battery, imprisonment, and be an 
« or other fact or cause of his, her, ore their such action, mn 


. m ACTIONS AGAINST 
A Justice o, i 8. 2. enacts . That it shall be lawful ſor 
2 * uch justice of the peace, at any time, within one calendar 
— 5 month after such notice given as aforesaid, to tender amends 
rp W « to the party complaining, or to his or her agent or attorney, 
_ « and in case the same is not accepted, to plead such tender in 
By go Geo. 2. © bar to any action to be brought against him, grounded on 
this clause is © such writ or process, together with the plea of not guilty, and 
uatteesacung ( any other plea, with leave of the Court; and if upon ie 
beten « joined thereon, the jury hall find the amends so tendere 
3 — ce to have been sufficient, then they shall give a verdict for 
ficient, defen- <* the defendant; and in such case, or in case the plaintiff 
dant shall have 


a verdict, and © shall become nonsuit, or shall discontinue his or her action, 
same costs as if 


he had pleaded © or in case judgment shall be given for such defendant or 
9 defendants upon demurrer, such justice shall be entitled to 
« the like costs as he would have been entitled unto, in case 

« he had pleaded the general issue only; and if upon issue 

« $0 joined, the jury shall find that no amends were tendered, 

« or that the same were not sufficient, and also against the 

« defendant or defendants on such other plea or pleas, then 

« they shall give a verdict for the plaintiff, and such di- 

« mages as they shall think proper, which he or she shall fe- 
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* « cover with his or her costs of suit.“ 

| K In default of By 24 Geo. 2. c. 44. 8. 3. it is further enacted, © That no 

wy ——_ notice, © such plaintiff shall recover any verdict against such justice 

i ! . any verdict © in any case where the action shall be grounded on any act 
vol and cot. of the defendant, as justice of the peace, unless it is prove! | 
bn upon the trial of such action, that such notice was given | 
Al « as aforesaid ; but in default thereof, aueh justice shall re | 
+ cover a verdict and costs as aforesaid.” ; 

ij ; | 
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JUSTICES OH THE PEACE, &c. 231 


24 Geo. 2. c. 44- 8. 6. further enacts, « That no action fo og 
« shall be brought against any constable, headborough, or against con- 
« other officer, or against any person or persons acting by his — — 4 
« order and in his aid, for any thing done in obedience to ens, 55 

s any warrant under the hand or seal of any justice of the 
« peace, until demand hath been made or left at the usual 
« place of his abode, by the party or parties intending to 
« bring such action, or by his, her, or their attorney or 
« agent, in writing, signed by the party demanding the same, 
« of the perusal and copy of such warrant, and the same 
« hath been refused or neglected for the space of six days 
« after such demand; and in case after such demand and 
« compliance therewith, by shewing the said warrant to, and 
« permitting a copy to be taken thereof by the party de- 
„ manding the same, any action shall be brought against 
uch constable, headborough, or other officer, or against 
such person or persons acting in his aid for any such cause 
* as aforesaid, without making the justice or justices who 
signed or sealed the said warrant, defendant or defendants, 
« that on producing and proving such warrant at the trial of 

such action, the jury shall give their verdict for the de- 
« fendant or defendants, notwithstanding any defect of juris- 
* diction in such justice or justices ; and if such action be 
* brought jointly against such justice or justices, and also 
against such constable, headborough, or other officer, or 
person or persons acting in his or their aid as aforesaid, 
then on proof of such warrant the jury shall find for such 
constable, headborough, or other officer, and for such per- 
on and persons so acting as aforesaid, notwithstanding 
buch defect of jurisdiction as aforesaid; and if the verdict 
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I, on verdict 


for the plaintiff 
in action 
against justice, 
t ejudge cer- 
wy that the 
* was wil- 
ully and ma- 
2 — com- 
mitted, the 
laintiff to 
ve double 
costs. 


Okeley v. 
Salter, B. R. 
T. 8 Jac. 
Yelv. 176. 


CL case the plaintiff or plaintiffs shall recover his, her, or their 


IN ACTIONS AGAINST. 
„ande given againet the juctice or Sunldan tas bu zuch 


« costs against him or them, to be taxed in such manner 
« by the proper officer, as to include such costs as such 
« plaintiff or plaintiffs are liable to pay such defendant or 


«« defendants for whom such verdict shall be found as afore- 


gn! 


5 

24 Geo. 2. c. 44+ 8. 7. © Provided always, that where the 
« plaintiff in any such action against any justice of the peace 
« $hall obtain a verdict, in case the judge before whom the 
cc cause shall be tried, shall, in open court, certify, on the 
te back of the record, that the injury, for which such action 
« was brought, was wilfully and maliciously committed, 
« the plaintiff hall be entitled to have and receive double 
« costs of suit. 


Ir has been holden that the statute of 43 Eli. c. 2, extends 
to other actions against overseers of the poor, besides trespass 
for taking and selling of a distress. 


Tu us, where the plaintiff voluntarily paid money, for which 
he was assessed to the poor, and afterwards brought an action 
against the overseers for it's recovery, the Court adjudged it 2 
case within the act; which, they said, should be construed 
largely, because it tended to the work of charity; and © 
action brought after such voluntary delivery of the money)» 
was vexatious, which the statute intended to suppress. And 
it was agreed that the damages, sustained by the defendant 
by reason of the vexation, should be assessed by the hut), 


zZ 3” „ B&B & .= 


JUSTICES OF THE PEACE; „. 
\ut chould be trebled by the Court, who were also to assess . 
costs de incremento; because, properly, no evidence could be 


given to the jury relative to the costs, ene 
the usage of the Court. 


Ax d in the report of the same case in Noy, it is said the Noy, 137. 
Court likewise resolved, that, under this statute, the costs 
should not be trebled, but only the damages. 7 | 


Ir is fully established by the authorities cited in the Sth. iis 
margin, that, where a person is sued on account of 50me=" 5 Mod. 76,79: 1 


8. 
thing done by the authority of the 43 Eliz. c. 2, the same Skin. ee 
jury, who try the issue, may assess the treble damages given a 
. . H = 
by that act ; and that, if they assess only single damages, or — 


if they omit to assess any damages at all, the Court will, on x K. 2% 


a verdict for the defendant, or nonsuit of the plaintiff, supply ＋ os _ 
the omission by awarding a writ of inquiry of damages, — 3 Wi 40 
because if the principal jury had inquired of the treble da- | 
mages, it would have been no more than an inquest of office, ” 
upon which the party could have had no attaint, if they had 
been excessive ; and, moreover, this statute does not restrain 
the jury, by whom the issue is tried, to make the inquiry, 
but says, that the damages shall be assessed by that jury, or 
by writ of inquiry, as the same shall require. As a ground, 
| orerer, for awarding such writ of inquiry, a suggestion 
aut be entered upon the postea, that the defendant was an 
neneer of the poor, &c. and that the injury complained of was + 
u act done in the execution of his office. But, where à de- 
bunt in replevin avows; as overseer of the poor, for a poor's 

Te under the 43 Elix. c. a, and the plaintiff is nonsuited, or 
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234  IN-ACTIONS AGAINST | 
a verdict passes against him, and no inquiry of damages mage 
by the jury, it should seem that the entry of any suggestion, 
previous to the award of a writ of inquiry, is unnecessan, 
since, in such case, it appears already upon the record, Fs 
the defendant is a person entitled to treble damages under 
the Statute. 


> ww: cw ©" ==. 


— IT was the unanimous opinion of the Court in Pheljs . 


M. : 1 9 * 3 . 
3 1 Jac. 0  Winchcomb, that a deputy constable is a person enabled, by 


4 1Ro-Rep. the statute 7 Fac. 1. c. 5, to plead the general issue, when 


Wenpenny's under that act, if he obtain a verdict, to double costs. And 
Caze, Aug. it has been ruled at Nisi Prius, that this statute extends to 
Berkeley, J. very person who acts under the warrant of a justice of the 
Cl 

cited 6 Vin. | 1 | : 

Abr. 348. | 
rington an Bur it has been adjudged, after solemn argument, that: 
others, C. B. gecretary of state is not ex icio, a justice of the peace, and 


M. 6 G. 3. 
1. 313: therefore not entitled to the benefit of 7 Fac. 1. c. 5. and 


S.C. 4 ls. 
275+ bee thee 24 Geo. 2. c. 44+ in favour of justices of the peace. Neither 
ints discuss- . 
2 are the king's messengers in ordinary, officers within the 
Burr, 1752. protection or W of those statutes. 
1 Bl. 556. g , 
Styles, is Ax officer, Specified in the 7 Fac. 1. c. 5, is entitled to the 
nba privilege of having the matter tried in the county, where the 
Vaught fact or injury complained of was committed, though in- 
| pleaded for something done only by colour or pretence of li 
office, tO RI e ce 


Perla. — og | Bur a contable ating colore aff is not within, or en- 


on, in Al 
V. Andrews, » 


2 


JUSTICES OF. THE RACE, &c. Wes © 
dle to the benefit of the statute of 24 Geo. 2. c. 44s which Sittings at 


Wesminster 
extends only to acts done virtute gfficit ; as where a man acting er . 5 
1 "IT 
bond fide, comewhat transgresses the bounds of his duty—but- Vide ge 168. - * | 


1 8 ” 
2 . 


To bring a person within this statute the act must be done 3 Burr. 1766. 
in obedience to a warrant. | And it is incumbent upon the 
officer to shew, that he scrupulously and implicitly pursued 11 St. Tr. 320 
the dictates of his warrant, since it is on that condition alone, 

that he is entitled to the protection of the act. The legisla- 3 Burr. 2568. 

tare intended to hn J the Juetice able insel of this Ms 

therefore the latter cannot be excused, where he commits such 
2 mistake as will not render the magistrate liable. 

As if the warrant direct the ————————— 
tbors, printers, and publisbers of a seditious libel, and he B. R. M. 68. 3. 
rest persons who fall under none of those descriptions; or er AC. nat 
if the warrant command him to carry the person to be ar- b. e. 
rested, before A. and he carry him before B. So where, Nawron and 


lerk, coram 


under a warrant to take up a loose and disorderly perton, the He 


oficer takes up a woman of character or where he exe- Siui a 


t. 1 Bi. 
cutes the warrant out of the proper jurisdiction. In none of gb * 9852 
uled by Ld. 


the cases is the officer protected by the 24 G. 2. c. 44s be- Mangels 
aus the foundation of his defence, under that statute, his iet. cid, | 


une to the warrant, fails, an 


1 
Ax overteer of the poor, who distrains for a poor's rate Nutting v. 
n eee -1 WT as 
" the protection of this act. , 
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Feltham v. 


f 2 — b. R. 


P. 31 Car. 2. 
"as 95 


'N ACTIONS AGAINST 


3vf n .. There. 
fore, where an action for money had and received, was brought 
against an officer who had levied money under a conviction 
by a justice of the peace, the conviction having been quashed, 
it was holden that a demand of a copy of the warnat ws 
not necessary. 


Ir has been determined that the statute 7 Fac. i. c. x, 
does not extend to actions for a nonfeazance, but only to 
those on account of some temporal act done, and whereit 


the defendant is, by that act, enabled to plead the gener 


b 
o 
„ 


Tu us, where the plaintiff, a freeman entitled to vote at the 
election of a mayor, brought an action against the present 
mayor for refusing to receive his suffrage, and was nonsuited, 
the Court rejected a motion, on the part of the defendant, for 
double costs, under the 7 Fac. 1, saying, that it was not a 
case within the intent of that actz which included only ac- 


tions for false imprisonment, or such matters, in which the 


defendant is thereby allowed the privilege of giving the pe 
p Toe WON 
*. 

80 where an action was brought . defendant, un- 
stable of R. for falsely presenting that the plaintiff ms n 
| inhabitant, and occupier of lands in the parish of K. whered) 
he was unduly compelled to pay divers parochial assessments3 


| plea, not guilty, and verdict for the defendant. By th* 


Court, the defendant is not entitled to double costs, beru- 


this is not a species of action, in which the 7 Fac. 1. dle 


AT 


N 4 g „ „ 

1 
jusrICBs OF THE PEACE, &. \ ag; - 
a edn to nau. gre une, and ie the pil Sour 7; 
matter in evidence. | Wine 11 e 


: 


R for a abe eat 
und malicious presentmentyof the plaintiff in che spirirual Car. abs. 
court, for incontinence. The defendants having obtained a Je. s. 
verdict, moved for double costs; but by the Court, the cause + 

of action here is merely ecclesiastical, and the statute never 
intended to give churchwardens double costs, but in vexatious | | 
ain een temporal. inatters, dean hy viehwe of their | 9 
office. Motion denied. 


Ir the defendant obtain a verdict in an action on aceount — 
of something done by virtue of his office, he shall have double . 
or treble costs, as the case may be, notwithstanding thhe 
plaintiffs declaration be insufficieat. | 


As where baron and feme . 
done to them both ad damaum ipsorum; on not guilty, a f ; 
verdict was found for the defendant, and it was certified that 
it was done in the execution of his office, as constable. In 
| conxequence of which he moved for double costs upon 
7 Jar. 1. c. 5, which was opposed on the ground, that the de- 
laration being insufficient, judgment ought to have been given 
4guust the plaintiff upon it, and not upon the verdict, and 
ono costs. But the Court conceived that, as the defendant 
"s found not guilty, and what he did was as officer, the 
Faintiffs hould not take advantage of the insufficiency of the 
&claration and writ, to excuse themselves from double costs, 
"hich the statute gave the defendant for his vexation. - . 
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„„ * > IN ACTIONS AAN 
fp p60 -Tidey | In atlother case, the plaintiff declared upon an indebilaty 
Carth. 188.  as$umpsit for money had and received by defendant to his use, 
2c +319W+ and also for that the defendant had distrained zeperal of jj 
te Mod-6- goods, and had deceitfully sold them for much less than he 
might have procured for them. Quoad the promise the de- 
fendant pleaded non assumpsit, and not guilty, to the residue, 
and, at the trial, obtained a general verdict. The judge, 
who tried the cause, certified, upon the postea, that the de. 
fendant's justification was, as to all, as collector of the royal 
aid by virtue of the statute 1 V. and M. c. 32; upon which 
it was holden that he should have treble costs under the 
tenth clause of that act. 
Anon. C. B. r. 
2 Ven. 4 To entitle a constable to double costs under the 7 Yar, i 
Wynch. 16. ©. 5, after a verdict for him, the judge, who tries the caus, 
Andaccording must certify that the defendant acted by virtue of his office, 


to 1 Cro, Pr. 


278, this certi- or make him an allowance of double costs upon the record. 


cate must be 
_— AP | X 


Grindley v. © As in an action of trespass, in which, on the/plea of no 
RH 2 . 3. guilty, a verdict was found for the defendant. A rile ha 
Doug. 3%7- been obtained to shew cause, why it should not be entered 


on the roll, that the defendant was Aa constable, and that 


the action was brought for what he had done in the execution 
of his office. There was no endorsement upon the poles, 
nor certificate; but, in an affidavit of the defendant, it vu 
Sworn, that the act for which he was sued, was done in the 
nnn 
Is EF Sa” the rule, the defendant's counsel cited De. 
venizh v. Mertins, a case upon this statute; where it is wi 


in 


1 


SS 8 8 4 Tre = 


FEE B K X = * 


JUSTICES OF THE PEACE, &c. 
that, when there is a verdict for the defendant, the facts en- 
titling him to double costs, are to be put upon the record, by 
way of suggestion. He also mentioned some modern cases, 
which had been furnished him by the master, particularly 


one of Hickman v. Goring, B. R. H. 15 G. 3, a note of 
which was read by BULLER, Justice. | *, 


For the plaintiff it was insisted, that it was clear, from the 
words of the statute, that the judge who tries the cause must 
certify, that the act complained of was done by the defendant 
in the execution of his office. The statute did not say «« snach 
« defendant sball be allowed his double costs, but «the . 
« justice or justices, &c. shall allow bim, &c. Whether 
the defendant was or was not acting in the execution of his 
office, was an inference of law to be drawn from the particu- 
lar facts proved, which the judge at Nisi Prius was able to do, 
but the Court could not, without trying the cause again. 
The defendant's affidavit was absurd; it was swearing to 
matter of law. Devenisb v. Mertins was the case of a dis- 
continuance; and what was there said about a suggestion, 
vas foreign to the point before the Court.— An affidavit was 
then stated (which was read) by which it was said, it would 
apperr, that the defendant was not acting in the execution 
of his office. The nme. 


, ang: it appears, by Runa v. 


Pickin, B. R. 
the facts found, that the act, for which the action was brought, DE A 


"s done by the defendant by virtue or reason of his office, 
82 juitice of the peace, constable, &c. the master must tax 


\ 4. ſp 


| = | 
|. © 


'. , double costs, though there has been no certificate, nor a. 
| lowanceby ths judge who tried the cause. 
In the last case, Lord Mansr1eLD,and BVI TER, Fuctice, 
said, that, in common cases, where it does not appear upon 
the record, in what capacity the defendant was acting, an al. 
lowance by the judge is necessary, but not when it does appear 
on the record, that he was acting by virtue of his offce; 
chat the case of a discontinuance, provided for by the statur, 
shews, that the right to double costs was not meant to be 
confined entirely to such allowance of a judge at Nisi Prius 
And the master being asked, 595d, He had no doubt, butt 
he ought to tax double costs. 


* 
R 


Devenich v. „ dloiencban, bs te as a jets 
8 of the peace, the Court will, upon an affidavit stating that the 
aBarnartK-B- act, for which the defendant was sued, was done by virtue of 
Ly: T his office, make a rule upon the master for the taxation o 


. 
es 974. double costs. 


3 5%, „ 3 Tus 7 Fac. 1. c. 5. expressly declares that «* tbe justice or 
„ justices, Wc. before whom the matter aball be tried, «hal 

„ allow” unto the defendant his double costs 3 but the 
9 ee 
enact, generally, that, on a verdict, &c. for the defendants, 

8 they . shall recover,” &c. and, therefore, on ther ict, 
©. _ though the judge at Nisi Prius did not certify that the & 
| +  fendant was acting by virtue of his office, or in a particu 
— + the Court, fn ——— 


7 a | | | | 4 
JUSTICES or THE'PRACE, . 

the defendant to come at his costs by making a suggestion 

, 3 | 


Tais was an action against the collertor of ans, Walker v. Sir 


Philip Egerton 
The defendant carried down the cause to trial by proviso, B. R. P. 7 W. 3. 


ud, (the plaintiff being nonsuited) afterwards moved for J. C. ddt 
treble costs (1) as having been sued for something done as e 
zuch collector; and, upon affidavits of the fact, the Court — — 
directed a suggestion to be entered upon the roll; . quia DS . P. 
* constat curiæ super examinationem quod, c. ideo con- 

« zideratum est that the nonsuit be recorded, and the de- 


10 . recover treble costs.“ 


$0 where the plaintiff was nonsuited in ibs Catherol * 
the defendants as commissioners, in the Kensington turn- — K. 9 8. 2. 


pike- act, 12 G. 1. c. 37, the Court permitted the entry of a , 109. 
Similar suggestion to be made on the roll, in order that the cited 1 
defendants might obtain treble costs. 


K. B. 


1 Ke 
el. 
136.0 


Acain, in an action of trover against the defendants, as Barton v. 
wllectors of the tax for window-lights, the plaintiff, not be- . 60.8. 
) P T. 8G. 2. 
ing able to prove a property in the goods taken, was non- n 
vuited; the defendants, upon an affidavit that they were of- 
fcers, and acting in the execution of their office, obtained a 
rule for the plaintiff to shew cause why a suggestion should 
dot be entered upon the roll to that purpose, nnn 
le them to double costs, . 


Ir was acknowledged by the defendants' counsel, on the 


(1) Semb. under 8tatute 4 W. and M. c. 1. 8. g1+ 
R 


M ACTIONS AGAINST, &c.” 


motion, that the general method of allowing double cocy 


vide a Kel. 59- was upon a certificate of the judge, who tried the cause, that 


2 K. 


8 the defendants were acting by virtue of their office; but that 


dm, One: 


a vw » 


could not appear in this case, because, the plaintiffs being 
nonsuited for not shewing a title, no n as to the 
ö | 


+» 


On the part o the plaintiff it oe Ad. 
F given in favour of some of the defendants, but, 


it was said, that two of them were not collectors, but only 


assistants, to whom the act did not extend. . 


Lon p HAN DwIcRE.— They must make their cupges 
tion as they can, but we can take no notice of the seven 


capacities of the defendants, for it is unica tazatio, and not 


#Barnard.K.B, 


117. Sed vide 
2 Str. 1120. 


1 
Skin. 


Vaugh. 117. 


separate costs for every defendant. Rule absolute f 

A $UGGESTION upon the roll that the deligidant was ren 
for an act done by virtue of his office, for the purpose of ob- 
taining double or treble costs, is conclusive as to the facts 
contained in it, ee eee 
EW „ 


: 


verdict for him, or nonsuit, &c. because sued for something 
done by virtue of his office, as justice of the peace, constable 
&c. the costs de incremento, as well as those assessed by the 
jury, ohall be doudled. 00 


Ah under 1 1. 7 it there are en 
defendants; they are al in puck cane,” entitled to double coi 


uses the l 


80 


14 
w 
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* 


Of costs in an Action relative to the Seizure of a Ship, or 
Goods, by an Officer of the Customs, or Excise. 


By the statute 8 Arme, e. 7. s. 63, for preventing the great 

charges that the officers of the customs, seizing goods pro- 

hibited and uncustomed, are put to, by groundless and yexa- 

tious claims entered thereto in the court where such goods 

are progecuted, it is enacted z—** That every person upon tos cm 

* entry of any claim in the court, where such prohibited and . 
* uncustomed goods are prosecuted, shall be obliged to give Kessel. | 
* wenrity in the penalty of thirty pounds, to answer dad pay bite db cs 

* the costs occasioned by such claim; and in default of giv- 

* ing such security within the time limited by the course of 

* that court for entering claims, such goods shall be re- 

* covered,” 


15 Geo. 2. c. 31. 8. 7. enacts—* That where any ship, 
* veel, or boat whatsoever shall be seized by virtue of any 
hun rom in force, made for the more effectual preventing 
* the exportation of wool, and where any ship, vessel, or 
* boat, of the burthen of one hundred tons, or under, shall 
" be seired for the unlawful importation of tea, brandy, ar- 
"rack, rum, strong-waters, or spirits, or for being used in 
* the relanding any goods whereon there is a draw - back of 
* bounty, or in the removing, carriage, or conveyance ot 
© Prohibited or uncustomed goods after the uyshipping 

R 2 a 


— - 
. * * 


1 

3 
» 
1 
7 
1 


Claimants of 


vessels seized 
to give secu- 


rity for costs. 


Prohibited or 
customable 
oods in any 
at, &c. or 
house, &c. of- 
ficer may stop, 
and warehouse 


the same until 


claimed, Kc. 


IN ACTIONS CONCERNING 
tr thereof, or for any other cause of forfeiture ; every perzon, 
«« upon entry of any claim in the court where any such ship, 
cc vessel, or boat shall be prosecuted, shall be obliged to give 

« gecurity in the penalty of 30 l. to answer and pay the costs 


Fc ' occasjoned by Such claim, and i in default thereof Such Ship, 


ce vessel, or boat, shall be recovered, ” 


TIE 6 Geo. 1. c. 21. 8. 39. enacts That if prohibited 
« or customable goods shall be found by any officer or of- 

« ficers of the customs, in the custody of any person or per- 
te sons, being in a bark, hoy, lighter, barge, boat, or vhem, 
* on the water, or coming directly from the waterside, with- 


. * out the presence of an officer, or if auch goods shall, upon 
s the information of one or more credible person or persons, 
_ « be found in any house, shop, cellar, warehouse, room, or 


« other place, on a search there made in such manner as in 
« and by an act made in the 14th year of the reign of the 
« late King Charles the Second, entitled, An for preventing 
t. frauds, and regulating abuses in his majesty's custons, 
« is mentioned and directed, it shall and may be layful for 
« zuch officer or officers to stop and put the said goods in his 
ce majesty's warehouse, in the port next to the place where 
s zuch stop shall be made, there to remain until the clamer 
« or claimers thereof, shall make proof by oath, or other- 
« vise, to the satisfaction of the commigsioners for mi 
« naging his majesty's customs, if such stop shall be made 


within the ports of London or Edinburgh reapectire 


e that the duties of the customable goods have been pad, 
« or secured to be paid, or that the same had been boug)' 
„in a lawful way of trade, and that he, abe, or the) v 


THE CUSTOMS AND EXCISE. | 245 

« claiming the said goods, do verily believe the duties there- | 
« of to have been paid, or secured to be paid, or that the said 
goods had been compounded for, or condemned in his ma- 
« jesty's Court of Exchequer at Westminster or Edinburgh, 
« or been otherwise delivered by writ of that court respec- 
« tively, and that the prohibited goods had been compounded 
« for, or condemned, or otherwise delivered, as aforesaid, in 
« which case such goods shall and may be delivered without 
« delay or charge: and if such goods shall be stopped in any 
« other of the ports within this kingdom, the claimer or 
« claimers thereof, shall and may make the like proof to the 
« like purpose, as aforesaid, and deliver the same to the col- 
« \ector, or, in his absence, to one of the other principal of- 
« ficers of the customs in the port where such stop shall be 
made; which proof shall, without loss of time, be trans- 
« mitted to the said commissioners respectively, for their 

« directions touching the immediate delivery of such goods, 
« without charge to the claimer or claimers, or for the seizing 
« nd proecuting of the same, as the gad commitioners 
* $hall see cause. — fy een 1 


ben 1. t ok mee e || 
* vithin ten days after the goods shall have been so stopped, 2. | 
in failure whereof the same shall and may be seized and 
* prosecuted in such manner as by the several and respective 
. 
FF tem ni 


yo Ry —— —-— —— — — — — — 


60. 1. c. 21. 8. 41. „ And be it further enacted, chat Det py- | 
"if upon euch procecution where as application hath been to icon the 


« made to the commissioners or officers aforesaid, and not 
otherwise, the property of the goods shall be claimed by 
any person or persons, and if any question, dispute, or 
«« doubt shall arise, whether the duties thereof were paid, or 
« secured, or that the said goods had been compounded for, 
« or condemned, or otherwise delivered by writ out of the 
« Court of. Exchequer, or bought in a lawful way of trade, 
e the proof shall be incumbent upon such claimer or claimers, 
And if verdict . and not on the seizor or prosecutor; and if thereupon 1 
oe! nd HY « verdict shall pass for such claimer or claimers, or if the of. 
ö y06- ce ficer or officers shall become nonsuit, or forbear prosecu - 
of cuit, e tion, or discontinue the same, or if upon demurrer, or 
otherwise, judgment shall be given against the officer or 
« officers, then and in any of the said cases, the claimer or 
« claimers shall, over and. above the recovery of his, her, or 
their goods, or the value thereof, have reasonable costs of 
« suit, for which he, she, or they shall have like remedy as 
«« where costs are by law awarded, which said costs of uit 
« shall be reckoned and esteemed as a full satisfaction for 
*« the said claimer or claimers damages, occasioned by the de- 
« tention and seizure of the said goods.” 


F & +64 


Officers may 6 G40. 1. c. 21, 5. 43. © Provided always, that if the oficet 
Fithatanding or Officers who shall stop such goods, or any other officer 
1 « or officers of the customs, shall be desirous to scize and 
mizzioners: 4 prosecute the same, notwithstanding any directions of 
« the commissioners of the customs for the delivery af tht 
« said goods respectively, it shall and may be lawful to aud 
« for such officer or officers to seize and prosecute the e 
* in aach manner as by the gerad and exxpectine an © 


THE CUSTOMS AN D EXCISE. 
u the eustoms now in force. aueh goods may be Seized and 
« prosecuted, in every of which cases, the officer or officers 50 
« prosecuting shall be liable to be' sued by the owner or 
« owners of the said goods for the recovery of the same, or 
« the value thereof, with full costs of suit; or if the said . 
« commissioners hall not order the delivery of the said goods $0 may the 5 
« 50 stopt, then and in such case, the owner and owners, 
« claimer or claimers of such goods, shall and may neverthe- 
« less zue for the recovery of auch goods, together with cots 
« and damages, according to the usual course of law, in any | 
c of his majesty's courts of record at Westminster,” or in the | _ 
« Court of Exchequer in Scotland, e e 
« done before the passing of this act.” 


Br statute 15 Car. 2. c. 11. $, 19. «© No appeal in any Denn 


causes of ex- 


« cause of excise whatsoever shall be admitted, until the party cise to be ad- 
« appellant Shall have first deposited and laid down the single dect, dv. 
duty of excise in the hands of the commissioners, farmers, 

« or sub-commissioners of excise, within whose jurisdiction 

« or division, the said cause was originally heard and deter- 
« mined, and have given security to the commissioners of 

appeal or justice of the peace respectively where such cause 

* is to be finally adjudged, for all such fine, forfeiture, and 
penalty as upon such hearing and. determination was ad- 
judged against him; and that if, upon the hearing and de- I oigtat 

* termining of any auch appeal, the said original judgment Jy, Sica. party 
* Shall happen to be reversed, then the said commissioners; ie ow aber 
* farmers, or 8ub-commissioners of excise, in whose hands eb 6g 
* the said single duty of excise was deposited, shall restore _ 
"and deliver back the tame, or as much thereof as shall be 
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* adjudged by the commissioners of appeals or justices of tj, 
<< peace respectively, to the said appellant, and the party ori. 
7 = ginally prosecuting shall pay him double costs; but in case 
2 | ſos cb hf the party appealing 

N « $hall pay the like costs unto the commissioner or com- 


« missioners complained 1285 


— 2 ˙ 
& * % 6 — 


If judge cer By 19 Geo. 2. c. 34. 8. « it is enacted, ** That in cae 
tify a probable 


cause We. « any information shall be commenced and brought to trial, 
= climer on account of the seizure of any ship as forfeited for ille- 
FE hall have.” © Bally carrying goods, or of any wool, goods, wares « 


no cost. e merchandizes, as prohibited or uncustomed, or illegally 
* carried or exported; or intended or attempted to be ex- 
ported, or as illegally relanded after having been shipped 
ce or exported upon debenture or certificate, wherein a verdict 
« shall be found for the claimer thereof, and it shall appear 
* to the judge or court, before whom the same shall be tried, 
« that there was a probable cause of seizure, the judge or 
court before whom the said information shall be tried hall 
« certify on the record, &c. &c. [The remainder of this 
clause being the same as the 29th of 23 G. 3. c. 70, mutati 

: ig mutandis, it is unnecessary to set it-out at length-] 
— aut Te- Tux 23 Geo. 3. c. 70. 5. 29. enacts, * That in case any in. 
seizure of any « formation or suit shall be commenced and brought to trial on 


goods, &c. the 
claimer obtain « account of the seizure of any goods, merchandizes, or com- 


. « modities whatsoever, seized as forfeited by any act or acts of 

| wazaprobable ©* parliament now in force, or hereafter to be made, relating to 
+> mg « his majesty's revenue of excise or inland duties, or of n 
. — A ship, vessel, or boat, or of any horses or other cattle, or of un 
n to any costs. 


1 


. 1 


THE CUSTOMS AND EXCISE. | 0 
« carriages used or employed in removing or carrying the same, 

« wherein a verdict shall be found for the claimer thereof; and 

« it hall appear to the judge or court before whom the same 

« 5hall be tried, that there was a probable cause of seizure, 

« the judge or court before whom the same shall be tried, | 
« ghall certify on the record that there was a probable cause | Wo 
« for the prosecutor seizing the said goods, merchandizes, 

« commodities, ships, vessels, boats, horses, or other cattle, 

« or carriages, as the case may be; and in such cave, the 

« claimant shall not be entitled to any costs of suit whatso- 

« ever, nor hall the person who seized the said goods, mer- 

« chandizes, or commodities, or the said ships, vessels, or 

« boats, or the horses, or other cattle or carriages, be liable 

« to any action, indictment, or other suit or prosecution on 

« account of such seizure; and that in case any action, in- 1er — 


- action, &c. 10 1 
« dictment, or prosecution, shall be commenced and brought brought on ac- 


count of such 


« to trial, against any person or persons whatsoever, on ac- $eizure, and 
« count of the seizure of any such goods, merchandizes, or cently 4 
« commodities, or of any ships, vessels, boats, horses, or mo CY 


r it, the de- 


* other cattle or carriages, used and employed in removing 8988 


*or carrying the same, wherein a verdict shall be given damages, and 
* against the defendant or defendants, if the court or judge 

© before whom such action, indictment, or prosecution, 

* $hall be tried, shall certify on the said record, that there 
vas a probable cause for such seizure, then the plaintiff, 
desides the thing so seized, or the value thereof, shall not 

de entitled to above two-pence damages, nor to any costs 

* of suit, nor shall the defendant in such prosecution be 

* fined above one shilling.” 


4 Geo. g. e. 70. 
ps. 3 to of- 
ficers of the 


Cysloms. 


If in a trial for 
8cizure of 

s, where- 
in a verdict 
hall be given 


for the claimer, c«c 


there shall ap- 
2 to have 
probable 


cause for such 


seizure, the de- 


fendant shall 


not be entitled 


to costs, &c. 


/ %* 
4. 
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Br 24 Geo. 3. c. 47. 8. 35. every clause, matter and regu | 
lation, in the 23 Geo. 3. c. 70, relating to actions againg 
officers of the excise are extended to, “ all actions to be 
te brought against any officer or officers of the customs or 
ce against any person or persons acting by his or their order, 
« and in his or their aid, for any thing done in the execution 
« of, or by reason of their office, and to all proceedings in 
« every such action, in as full and ample manner as if the 
« officers of the customs had been named and included i 
« the said act.“ | 


Tux 26 Geo. 3. c. 40. s. 31, enacts . That in eue any 
« information shall be commenced and brought to trial, on 
« account of the seizure of any goods, or of any ship, boat, 
or other vessel, or of any horse, cattle, or carriage, as for- 
« feited by this or any other act of parliament relating to his 
i majesty's customs or eæcise, or other his majeaty's revenues, 
«« wherein a verdict or sentence hall be given for the claime 
« thereof, and it shall appear to the judge, justice, or court, 


* before whom the same shall be tried or heard, that there 
was a probable cause of seizure, such judge, justice, ot 


not be entitled to any costs of suit whatsoever, nor zul 


And in any 


action for such 


6cizure, in 


. w ·— ä 20 OS trial or hearins 


« court shall certify on the record, or other proceedings, that 
< there was a probable cause for the progecutor's seizing the 
« $aid goods, ship, &c.; and in such case the defendant tal 


« the person who seized the said goods, hip, &c. be lub to 
«« any action, or other suit or prosecution, on account of uch 
« Seizure; and in case any action, or other suit or prosecu- 
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« against any person. or persons whatsoever, on account of ron whoeined 


« the seizing any such goods, ship, &c. where no infor- 3 
« mation sball be commenced or brought to trial to.condema dba ad. dr.. 
« the dame, and a verdict or sentence shall be given, upon e 46. | 
« guch action or prosecution, against the defendant or de+ 
« fendants, if the court or judge, before whom such action 
« or prosecution may be brought, shall certify, in like man» 
« ner as aforesaid, that there was a probable cause for such 
« $ciure, then the plaintiff, besides his goods, ship, Kc. 80 
« geized, or the value thereof, shall not be entitled to above 
« two-pence damages, nor to any costs of suit, nor shall the 


« defendant in such prosecution be fined above A C | 


Tus 24th sect. of the Statute 28 Geo. 3. c. . is a repe- 
tition, almost in terms, of the thirty- first of the 26 Geo. 3. 
c. 40, except that the 28 Geo. 3. c. 37. 8. 24. extends to cases 
of seizures under the laws relating to the revenues of custom 
and excise only, without saying, or other bis majesly's re · 
venues and that the words, “ where no information ball 
* be commenced or brought to trial to condemn the same.“ 
ud in the latter branch of the clause in the 26 Geo. 3. am 
omitted in that branch of the 24th. $ect. of 28 Geo, 3, and 
chose which follow, substituted in their place, viz, . whether 

* any information shall be broug bt to trial to condemn the 
tame, or not. ”” 


| | * 41 
Tus 23 Geo. 3, c. c. 70. eee eee e 
er Suit shall be brought or commenced against any person 2 
* or pervons for any matter or thing dene by any officer or lade: 
blen of excize, or apy others acting in his or their aid, gt t es 


* 


tas” 8 IN ACTIONS CONCERNING 
| * in execution of, or by reason of his or their office, wich 
« action or Suit shall be brought or commenced within three 


«months next after the cause of action shall arise, and I 
* not afterwards; and shall be laid and tried in the county M 
. < or place where the facts were committed, and not in any ; 
; . « 
2 ber de- other county or place; and the defendant or defendantz 2 
plead genera « $hall and may plead the general issue, and give the special . 5 
. * matter in evidence at any trial to be had thereupon; and *%. 
U it the plaintiff or plaintiffs shall become nonsuited, or di- 5 
And A continue his, her, or their action or suit, or if, upon a ver- 4 
2 ; * dict or demurrer, judgment shall be given against the 8 
adam bell “ plaintiff or plaintiffs, the defendant or defendants hall Bs 
I 46 recover treble costs. | * 
ä | 8 10 i 
Similar clause- THE 28 Geo. 3. c. 37. 8. 23. enacts, « That if any action * 
« or suit shall be brought or commenced against any person or 1 
«« persons for any thing by him or them done in pursuance of 15 
«« this or any other act or acts of parliament now in force, or = 
* hereafter to be made, relating to his majesty's revenues of * 
0 customs and excise, or either of them, Such action or suit Ve 
E shall be commenced within three months next after the 1 
* « matter or thing . done, and shall be laid in the proper «pl 
og county; &c. &c. [as in 23 Geo. 3. c. 70. 8. 34. Supra-} «pl 
, „ 16 # to, 
3 Officer may 23 Geo. 3. c. 70. 8. 31. and 28 Geo. 3. c. 37. 5. 20. 
it ONE of (1) It shall and may be lawful to and for any such officer 
= - 1 b of officers oth er 3 f ; 1 
* don, Ke. "My 2 l e 1 40 
_ - r IS | yr 
* (i) This and the following clauses | the ag Geo. g. c. 70. are, in eſſect uy p 
, . ; are taken from the 28 Geo. g. c. 97. and substance, the same, differing parlia 
; 2 dut the g1, ge, and gg, cections of only in a few immaterial words. 
2 * 
. 


- 
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4 « aid, to whom such notice (1) shall be given as aforesaid, 
s at any time within one calendar month after such notice 

« $hall be given, to tender amends to the person or persons 

a complaining, or to his, her, or their agent or attorney; and 

« in case such amends are not accepted, to plead such tender 

« in bar to any action to be brought against him or them, 
grounded on such writ or process, together with the plea of 
bot guilty, and any other plea or pleas, with leave of the 
« court in which such action shall be brought; and if, upon e. mn Fo 
issue joined thereon, the jury shall find the amends $0 c_ ru mpeg 
« tendered to have been sufficient, then they shall give a ver- N 
« dict for the defendant or defendants; and in such case, or who shall be 
« in case the plaintiff or plaintiffs shall become nonsuited, or — 
*« discontinue such action, or in case judgment shall be given 8 
« for such defendant or defendants, upon demurrer, then | 
*« 5uch defendant or defendants shall be entitled to the like 
costs as he or they would have been entitled to in case he 
* or they had pleaded the general issue only; and if, upon But if they 


find that no 


253 
4. 


issue 80 joined, the jury shall find that no amends were amends were 1 
« tendered, or that the same were not sufficient, and also tha they” | = 

* against the defendant or defendants in such other plea or me n11 

" pleas, then they shall giye a verdict for such plaintiff or Fre planet 

* plaintiffs, and such damages as they shall think proper, with damages, 1666 
togetber with bis or ber costs of suit.“ The words 11 
ö italics are in 2g Geo. g. c. 70. 8. 31. but omitted in a8 Geo, e Tab 


(1) By ag Gep, g. c. 70, 8. go. 1 


th Geo, g. c. 35. 8. 2g. no writ or 
process shall be sued out against 


prlament relating to the customs 


notice in writing shall have 
been delivered to him by the at- 


uy person acting under any act of 


or excite, until one calendar month 


torney or agent of the party intend- 
ing to sue aut such writ or process: 
—and the notice must contain the 
places of abode of the intended 
plaintiff, and his attorney, and also 
the cause of action, clearly and exe 
plicitly atated. | 
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No evidenee 
to be given 


contained in 
the notice of 
action. 


* 
If officer ne- 


or tender in- 
sufficient 

amends, be- 
fore action 
brought, he 
may, before 
issue joined, 


pay money 
into court. 
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glect to tender, 


m ACTIONS CONCERNING 
23 Geo, 3. c. 70. s. 32. and 28 Geo. 3. c. 37.8. 27, « Pro. 


but such as is vided always, that no such plaintiff or plaintiffs, i in any 


ic case where an action shall be grounded on any act done by 
te the defendant or defendants, shall be permitted to produce 
any evidence of the cause of such action, except such as 
ee shall be contained in the notice to be given as aforesaid, 
4 or shall recover any verdict against such officer or officers, 
4 or person or persons acting in his or their aid, unless it 
«« shall be proved on the trial of such action that such notice 
« was given, and that in default of such proof the defendant 
« or defendants in such action shall recover a verdict and 
«cots as aforesaid.” 


23 Geo. 3. c. 70.5, 33. and 28 Geo. 3. c. 37. 8. 28. And 
ce be it further enacted, that in case any such officer or officers, 
< or other person or persons acting in his or their aid, shall 
« neglect to tender amends, or shall have tendered insufficient 
« amends before the action brought, it shall and may be law- 
« ful for him or them, by leave of the court in which such 
« action shall be brought, at any time before issue joined, to 
« pay into court such sum of money as he or they shall think 
« fit, whereupon such proceedings, orders, and judgments 
« shall be had, made, and given, in and by such court, as in 


« other actions where the defendant is allowed to pay money 


into court,” 


Ir has been holden, upon the statute 15 Car. 2. c. 11+ 
8. 19, that the person in whose name an information is ex- 
hibited before the sub- commissioners of excise ( whose judg- 
ment is afterwards, upon appeal, reversed,) shall be deemed 


the original prosecutor, and liable to the double costs given» 


cakes to the appellant, although ie ny pee lf 
another person was the real prosecutor, and that both the 
- information before the sub-commissioners, and the appeal 
vere instituted, and carried on by the direction, and on the | $9746 
behalf, of such other person. yours! 


Unver the 8 Anne, c. 7. s. 63. the attorney-general, as 
well as the officer, is entitled to coats, where there is judg- 
W /ool | 


neral v. Munn, 
on a seizure of tobacco stalks as forfeited, by being im- In Scacc. H. 


ported contrary to the 12 Geo. 1. c. 28. 8. 13. the deſen- Parker, g8. 

tant claimed property, and gave security in the penalty of | 
zol. to answer costs, pursuant to the 8 Ann. c. 7, and, by his 
plea, denied the supposed act of forfeiture. Upon which 
ve being joined, and a verdict found for the king, the at- 
torney-general moved that the deputy-remembrancer might 
tax the bill of costs delivered to the defendant's clerk in 
court, and that after taxation ie baht 


WW the defendant's re 


Fox the defendant it was insisted, that the 8 Anne was only 
intended to indemnify the officer, against the charges which- 
he might incur by groundless claims, but did not extend to 
uy charges the crown might be put to. 


Bur Pax ER, Ch. B. and Curve, B. ordered the deputy 
o tax the attorney general his costs occasioned by the claim, 
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As where, in an EN EP IL 09 a custom-house enter Auor e- 
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0 No evidence 
: to be given 


but such as is 
eontained in 

the notice of 
action, 
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If officer ne- 
glect to tender, 
or tender in- 
sufficient 
amends, be- 
fore action 
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brought, he 
may, before 
issue joined, 


pay money 
into court. 


1 
3 


« shall be contained in the notice to be given as aforesaid, 


We other actions n is allowed to pay money 


| IN ACTIONS CONCERNING 

23 Geo, 3. c. 70.5. 32. and 28 Geo. 3. c. 37. 8. 27, « pro- 
«c vided always, that no such plaintiff or plaintiffs, in any 
is case where an action shall be grounded on any act done by 
« the defendant or defendants, shall be permitted to produce 
« any evidence of the cause of such action, except such as 


« or shall recover any verdict against such officer or officers, 
« or person or persons acting in his or their aid, unless it 
« shall be proved on the trial of such action that such notice 


« was given, and that in default of such proof the defendant | 


« or defendants in such action shall recover a verdict and 
«© costs as aforesaid.” A | 

23 Geo. 3. c. 70. 8. 33. and 28 Geo. 3. c. 35. 8. 28, « And 
ce be it further enacted, that in case any such officer or officers, 
<< or other person or persons acting in his or their aid, shall 
« neglect to tender amends, or shall have tendered insufficient 
« amends before the action brought, it shall and may be law. 
« ful for him or them, by leave of the court in which such 
« action shall be brought, at any time before issue joined, to 
« pay into court such sum of money as he or they shall think 
« fit, whereupon such proceedings, orders, and judgments 
« shall be had, made, and given, in and by such court, as in 


into court,” 


Ir has been holden, upon the statute 15 Car. 2. © 11+ 
$. 19, that the person in whose name an information is ex- 
hibited before the sub-commissioners of excise (whos judg- 
ment is afterwards, upon appeal, reversed,) hall be deemed 
the original prosecutor, and liable to the double costs given, 
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in such case, to the appellant, although it may appear that | 
another person was the real prosecutor, and that both the 
information before the sub-commissioners, and the appeal 
vere instituted, and carried on by the direction, and on the 1 ] ae 
ee en | Sha Dy 1 
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Unver the 8 Anne, c. 7. en the a as 
yell as the officer, is entitled to costs, where there is judg- 
n | 5 


As where, in an ee ee a ee Anorn e- 
neraiv 
on a Seizure of tobacco stalks as forfeited, by being im- In Scacc. H. 


22 G. 2. 


ported contrary to the 12 Geo. 1. c. 28. s. 13. the defen- Parker, ga- 
dat claimed property, and gave security in the penalty of 
jol. to answer costs, pursuant to the 8 Ann. c. 7, and, by his 
plea, denied the supposed act of forfeiture. Upon which 
torney-general moved that the deputy-remembrancer might 
tax the bill of costs delivered to the defendant's clerk in 
court, and that after taxation OL ROY 
Ms the defendant's security. 


Fox the defendant it was insisted, that the 8 Anne was only 
intended to indemnify the officer, against the charges which- 
be might incur by groundless claims, but did not extend to 
uy charges the crown might be put to. 


Bur Pax ER, Ch. B. and Curve, B. ordered the deputy 
w tax the attorney-general his costs occasioned by the claim, 
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| and that th recogizane hola be us in suit * 


e 


| Shipton v. Uron the eee, de of cocoa- 


Newman, M. 


800.1. InScacc, nuts, there was a verdict for the defendant ; who then brought 
an action, in the Court of Common Pleas, for this seizure of 


Bunb, go. 

wtte nuts, and also for some bags, which the officer took for 

the purpose of carrying away the nuts. The plaintiff having 

obtained a verdict, KI M , Chief Justice, was of opinion he 
might have his costs and damages in the action below for the 
bags, but for the nuts the officer was acquitted, being in- 
cluded in the information; and the defendant in the infor- 
mation having a verdict thereon for him, his proper remedy 
was to move this court on the 6 Geo. 1. c. 21. Upon a mo- 
tion, accordingly, in the Court of Exchequer, it was urged 
on the part of the officer, that the statute 6 Geo. 1, never 
designed the party a double remedy against the officer, but 
only gave him his election to bring his * or have his 
costs under that act. 


0 by the Court, (absente Mou rAGu, Baron, ) costs 
must be allowed on the information, for though the claimer 
has joined the nuts in his action, when he might have brought 
it for the bags alone, that shall not preciuge hjm from the 
8 the act gives him, 


Any Mr. Boren Pads added; that If the netion had been 
brought for the nuts alone, and damages had been recovered, 
this Court would have allowed: costs on the information, 


& = 838.8 
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because they ought to do right, though another court did 
wrong; and the party, in that case, could not have had judg- 
ment. A quere is put by the reporter at the end of this 
case. 


Ir should seem from the case of Sullivan v. Montague, ee - 
that a certificate under the 19 Geo. 2. c. 34+ 5. 16, and the R. H. 19 G. g. 
subsequent acts, that there was a probable cause of seizure, — 1 
may be granted by the judge or court, at a period subsequent 
to the trial or sentence, and out of court ; and that a court of 


appeal is competent to grant such a certificate. 


I one case, it was determined, that a judge may certify, 8 5 R. 
under the second branch of the 16th clause of the 19th Geo. 2. P. 22 1. | 
©. 34, though there had been no information brought in the ck. B. f 4% 
Exchequer, for the condemnation of the ship or goods, But 
now, by the express words of the second branch of the 24th 
tection of the 28 Geo. 3. c. 37, a certificate, that there was a 
probable cause for seizing a ship or goods as contraband, 
may be granted, whether any information have been brought 
to trial to condemn the same, or not. 


A jvpos's certificate, that a custom-house officer had a 
probable cause for seizing goods, does not extend to injuries 
accompanying such seizure, so as to prevent the plaintiff 
from recovering damages and costs. 


, - 


As where in trespags against custom-house officers, for Baldwin v. 
forcibly entering the plaintiffs house, breaking locks, doors, others, C. B. 
kc, making disturbance, &c. and seizing the goods, &c. to H. 1 

1 


IN ACTIONS CONCERNING : 
wit, one piece of printed callico, &c. the defendants pleaded 


not guilty ;——upon the trial before Mr. Fustice Asnuxsr at 1 
Aylesbury Lent-assizes, 1787, a verdict was found for the of 
plaintiff, with 1ool. damages. But the judge certified, that there the 
was a probable cause for the defendants' seix ing the goods. tha 
In Easter Term, 1787, a rule was obtained to shew cause 
why the plaintiff should not enter up judgment for his da- 1 
mages and costs, notwithstanding the jud ge's certificate, the 
This rule in Trinity Term was enlarged to Michaelmas fol- tity 
lowing, and in that Term was further enlarged till Hilary tif 
Term, when it was insisted that, as the judge had certified acti 
on the record a probable cause of seizure, under the 23 Geo. 3. 161 
c. 70. s. 29. and 26 Geo. 3. c. 40. s. 31. the plaintiff was att 
entitled to no more than 2d. damages, besides the value of whe 
the goods. | 1855 tiff, 
ng | whi 
In support of the rule, it was argued, that the statutes, and 
the certificate of the judge extended only to seizing the | 0 
goods, and not to any injuries accompanying the seizure, to tl 
such as were charged in the declaration. The verdict is ge- the 
neral, the several charges might have been distinguished, on for ; 
the separate counts; but the jury have found the defendants ingh 
guilty of all, and having given above 40s. damages, the thou 
plaintiff is entitled to them and his costs. why 
In this term the Court declared their opinion in favour of 
the plaintiff, and made the rule absolute. | T 
3 | ef th 
Ty an officer of the excise pay money into court, in an "ere 
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action duly instituted against him for seizing goods not ex- | 
ciseable, having omitted to tender amends before the bringing 

of the action, he shall recover only Single costs, although 

the jury afterwards find a verdict for him, on the ground 

that the money paid into n da- 
nenen + $42. Þ 


Tavs where an action of trespass was brought against eee 
the defendants as officers of the excise, for seizing a quan- _ 2 5 
ity of tea and other goods not exciseable, of the plain- T T-»yG. g. 
iff; the defendants made no tender of amends before te 6 
ꝛction was brought, but pleaded the general issue, and paid 

161. into court, Mr. Baron PRT, who tried the eause 

at the last assizes, at Reading, left it to the jury to consider 

whether this sum was sufficient for the damages of the plain- 

if, and if 50, they should find a verdict for the defendants; 

which they accordingly did. ' 


Ox taxing costs, the prothonotary allowed treble costs 
to the defendants, but did not sign the allocatur, leaving it to 
the plaintiffs to apply to the Court, if they thought proper, 
for a rule on him to review his taxation. A rule was accord- 
ingly granted in the last term, to shew cause why the taxation 
would not be reviewed by one of the prothonotaries, and 
Why the costs should not be considered and taxed as Single, 
nstead of treble. 


Taz Court said, that it seemed on the true construction 
i the statute 23 Geo. 3. c. 70, that where the excise officers 
"re originally in the wrong, (as was admitted here by pay- 

8 2 


4 


IN ACTIONS CONCERNING 


ing money into court) unless they tendered amends in time, 
namely, before action brought, they were not entitled to 
treble costs; and as there was no tender of amends in the 
present case, they ought not to have more than single costs. 


And they added, that though at all events the officers of 

the excise had no right to treble costs under this statute, 

without having tendered amends, yet whether the tender of 

amends could give them that right, was a question not in- 

volved in the present decision, and which it would be time 

enough to determine when it IN arose. Rule * 
without costs. 


As$1M1LAak question was agitated in a very late case in the 
Exchequer, when that court, although they gave no decisive 
opinion, intimated pretty strongly their approbation of the 
construction put upon the above statute, by the Court of 

Common Pleas, in Collins v. Morgan. 


1 


Teer Tus case was trespass against an excise officer; the de- 
cheg. P. 310. 3. fendant pleaded the general issue, not guilty, and paid money 
into court, upon the statute 23 Geo. 3. c. 70. s. 33, and after- 
wards the plaintiff not proceeding to trial in due time, judg- 


ment was given for the defendant as in the case of a nonsuit. 


A RULE was obtained to shew cause why the officer of the 
court should not be directed to tax for the defendant, single, 
instead of treble costs. 
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AcainsT the rule it was argued, that the object of the 
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statute, which was to prevent vexatious actions, would be 
entirely frustrated if it were not construed to extend to this 
case. The plaintiff here proceeded vexatiously, in going on 
after the payment of money into court, and then suffering 
judgment to be given against him as in the case of a non- | 


In support of the rule, it was insisted, that the true con- 
zruction of the statute was, that no action, which at it's 
commencement could be deemed vexatious, should be pro- 
xcuted against any officer of the excise under the penalty, in 
case of failure therein, of treble costs. If any vexation exists 
here, it is the officer's, who, by neglecting to tender amends, 
previous to the commencement of the action, having received 
notice that it would be brought, compelled the plaintiff to 
we. And the case of Collins v. Morgan has determined the 


Erz, Chief Baron.—What is to be tried after the pay- 
nent of money into court? The defendant, in such case, 
vd not be permitted to justify or controvert the original 
ound of action. Payment of money admits the injury 
jro tanto. The only remaining question, if the plaintiff 
ect to proceed further, concerns the quantum of damages. 
and on that question, I do not see why an excise officer 
would be put in a different Situation from that of any other 
&fendant, with respect to costs. At present the inclination 
my opinion is in favour of the judgment of the Court of 
Common Pleas in the case cited. 


hs IN ACTIONS CONCERNING, &:. 
| Hor nau, Baron, said, that, if he were to give an opinion 
then, it would be in confirmation of the same case. 


PennYn and TH0MP3oN, Barons, of same opinion. 


Eyre, Chief Beron,—We will not make an order upon it. 
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CHAPTER IV. 


OF COSTS IN PARTICULAR ACTIONS, AND 
PROCEEDINGS. 
— — —— — 2 
SECT, I. | | 
Of Costs, in an Action of Replevin. 
SECT. 11. 
In a Writ of Error. 


SECT. III. 
In an Action of Waste. 


- SECT. IV. 
In an Action of Debt for not setting out Tithes. 


SECT. V, 
Tn a Suit upon a Writ of Scire Facias. 


\ 


SECT. VI. 
In Probibition. 
SECT. VII. | | | a 
In Proceedings upon Writs of Mandamus. 
SECT. VIII. 
In a feigned Iasus. 
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FC” 
= disp 
ö * SECT. I. me 7 
' PR, fact 
7 Of Costs in —_— Replevin, * 
man 
3Bl. Com. 246. Tin: institution of the action of Replevin is ascribed toGlan- ny 
vil, chief justice to King Henry the Second; and is an action resf 
given to the party whose cattle or goods have been taken out oh 
of his possession by another by way of distress, to controvert 
co. Liu. 246 · b. the legality of such caption. Lord Cox defines Replevin to 1 
be, a redelivering of the pledge or thing distrained to the the 
original possessor, on security given by him to try the cee. 
right (1) of taking it, in an action at law, and, should that "ey 
be determined against him, to restore (1) it to the distrainor. to | 
again of If the plaintiff obtain judgment in an action of replevin, hav- fore 


Replev. 160. ing already got a restitution of the goods distrained, it can 
only be for the damages sustained by occasion of the unjust 
caption or, detention. On the other hand, if the defendant 
prevail, he shall, except where the distress was for rent, (z) 
have judgment pro retorno habendo with damages. Where 
the judgment is given upon a verdict, or nonsuit at the trial, 
whether it may be for the plaintiff or defendant, the da- 
mages ought to be ascertained by the jury on the trial; but, 
in case the judgment is not founded on a verdict, but on a 
demurrer or nonpros, the damages may on assessed by a jury 


on a writ of inquiry. 


(6) Pledges de proteguendo are by MED > " TORT 93 
the common law, and those de re- minzster the second. 


(a) As to which vide Stat. 17 Car. 2, C. 7. Post. 


/ 


REPLEVIN. bes 
| FoxMERLY, when the party distrained upon intended to Co. Litt.345.bs 
lispute the right of the distress, he had no other process by. 2 
the old common law than by a writ of replevin, replegiari ? 5 Mod. FR 
facias. This writ, which is not returnable, issues out of Chat Gm LO 


Distr. and 
cery, and is a vicontiel writ, in the nature of a jusficies, com- 3 — 
manding the sheriff to re-deliver the thing distrained to the 3 Bl. Comm. 
owner, and afterwards to do justice between the parties with an 
respect to the matter in controversy, in his own county 


court, 


Taz necessity of applying to the Court of Chancery for 4 lat. 139- 
the writ of replevin, necessarily, rendered that mode of pro- 
ceeding extremely tedious, and the beasts or other goods 
were, in consequence thereof, long detained from the owner, 
to his great loss and damage. To make this remedy, there- 
fore, more expeditious, it is provided by the statute of 
Marleberge, that, where the goods of any man are taken and 52 K 3. c. 21, 
unjustly detained, the sheriff, upon plaint to him made, | 
(without any writ out of Chancery) may proceed to replevy 
the ame. By force of this statute, the sheriff may hold plea in Ban 
replevin by plaint to any value, as he might at common lay Pott 218 _ 
upon a writ of replevin. And to obviate, entirely, the delay 
which resulted from the common law proceeding, the sheriff 
may, by this act, upon complaint made to him, without writ, . Int. 139. 
command his bailiff, either by parol or precept, to replevy 16 H. 9. 14. 
the beasts or goods distrained; and this the sheriff may do 1% Tit. 
immediately, though out of his county court, for it would Colin.rygh. 
be inconvenient and contrary to the scope of the statute, that 
the owner of the beasts, for whose benefit it was made, should 
te deprived of the poxcexsion of bis beasts til the next county 


\ 
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court, which-is only held from month to month, But, in 
such case, the sheriff ought to enter the plaint at the next 


court. 


Yearb. 19 H. 8. 
12. a. IS. 


3 H. 6. FL 
241. 4. 23. 
Gilb. Law of 


Distr. and 
Repl. 66. 170. 


14. 1. c. 2. 


Axor nzx mischief, which attended the replevin by writ, 
was, that, if the plaintiff had suffered himself to be nonsuited, 


' #Inst.340,341. the defendant, although he should have had judgment for a 


return, could not have had it irreplevisable, but the plaintiff 
might have sued out a new writ of replevin for the same 
distress, and so in infinitum, to the intolerable vexation of the 
defendant. Thus stood the law till the statute of Westmin- 
ster 2, which restrains the plaintiff from suing out any new 
replevin after having been nonsuited, but gives him a judicial 
writ, called a writ of second deliverance. (1) This writ, 
which must recite the former judgment, issues out of the 
original record of the replevin in which the nonsuit was, and 
commands the sheriff to deliver the same distress again to 
the plaintiff. If the plaintiff be nonsuited in the second de- 
liverance, or there be judgment for the defendant, either by 
discontinuance of the plea, or abatement of the writ, by the 
abovementioned act, a return jrreplevisable, shall be awarded, 
after which there can be no new replevin, or writ of second 
deliverance. But notwithgtanding this judgment be for a 
return irreplevisable, the absolute property of the beasts or 


(1) Although a writ of zecond de- is in effect taken away inthe case 


| liverance is a 5upersedeas of the writ a distress for rent arrear, where 


de retorno habendo, it has been de- defendant proceeds upon that sta- 
termined not to be a supersedeas of tute by writ of inquiry of damages, 
the writ of inquiry of damages and does not pursue the common 
upon the statute 17 Cay. 2. c.9.; law judgment de retorno habendo. 


| (videpoxt.) therefore it should seem Vide a Wils. 116. and cazes there 


that the writ of second deliverance cited, 2 Vent. 64. · 
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other goods is not thereby vested in the defendant, but they 
«till remain as a pledge in his hands, subject to redemption 
by the tenant, upon payment of the rent or duty for which 
they were originally distrained ; and if the defendant detain 
them after tender of such rent or duty, the plaintiff may 
maintain an action of detinue for such subsequent detention. Inst. 105. 341. 
But, by the common law, when the defendant obtained judg- 
ment in replevin, upon verdict or demurrer, there was a re- Yearb. 1 

. 2 , | H. 7. 6. pl. 14- 
turn irreplevisable granted, upon which there could be no gRo.Abr. 434 
fresh replevin, nor can there now, in either case, be a writ of nn 
second deliverance, by virtue of the statute of W estminster 
the second, which extends only to cases of nonsuit. 


/ 


Tax statute 7 H. 8. c. 4. s. 3. enacts, © That every avow- qe: 19 to 
« ant, and every other person or persons that make avowry, and costs, 
« cognizance, or knowledge, or justify, as bailiff to any other — 
person or persons, in any replegiari, or second deliverance, —_ 3 
« for any rent, custom, or service, if their avowry, cogni- nn 
zance, or justification be found for them, or the plaintiffs 
« in the said actions otherwise barred, shall recover their da- 
mages and costs that they have sustained, as the plaintiffs 
should have done, if they had recovered in the said re- 
* plevins.” 3:4 


Ta1s statute specifying only avowries or recognizances 
for rents, customs, and services, it's provisions were fur- 
ther extended by the 21 H. 8. c. 19. 8. 3 by which it is en- 


acted, « That every avowant, and every other person or per- Avowant to | 

sons that make any such avowry, justification, or cogni- N | 

40 212 5 , 
zance, as bailiff or servant to any person or pertons, * e 
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or the plaintiff « any er or second deliverance, for rents, customs, 


| ING. " © gervices, or for damage-feasant, or other rent or rents, upon 

« any distress taken in any lands or tenements, if the same 
« avowry, cognizance, or justification be found for them, or 
« the plaintiffs in the same be nonsuited, or otherwise barred, 
« that then they shall recover their damages and costs against 
« the said plaintiffs, as the same plaintiffs should have done 
or had, if they had recovered.” 


If the 27 a By the 17 Car. 2. c. 7. 8. 2. (extended to Wales and the 


in replev 


nonsuited be- counties Palatine by 19 Car. 2. c. 5.) it is enacted, © That 


fore issue 

Joined, where © whensoever any plaintiff in replevin, upon a distress for 
t ess . .* „ - . 

wa bran, « rent, shall be nonsuit before issue joined, in any suit of 

the defendant, 


making a sug- « replevin by plaint or writ, lawfully returned, removed, or 
dure ef n © depending in any of the king's courts at Westminster, that 
es hats te the defendant making a suggestion in nature of an avowry 
3 « or cognizance for arrearages of rent, to ascertain the 
- arrears of the 4 court of the cause of distress, the court, upon his prayer, 


of the goods, * vhal; avard a, uit to the sheriff of the county where the 
« distress was taken, to inquire by the oaths of twelve good 

« and lawful men of his bailiwick, touching the sum in 

« arrear at the time of such distress taken, and the value of 

« the goods or cattle distrained: and thereupon notice of 

« fifteen days shall be given to the plaintiff or his attorney 

1 jn court, of the sitting of such inquiry; and thereupon the 

. cheriff shall inquire of the truth of the matters contained 

„in such writ, by the oaths of twelve good and lawful wen 

| And uponthe «of his county: and upon the return of woch indien. th 
writ, the de- « defendant shall have judgment to recover against the plain- 


fendant shall 
Rave judgment « tiff the arrearages of nch rent, in cas e 
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« distrained shall amount unto that value; and in base for the arrears 
« they shall not amount to that value, then so much as the — OP 


« yalue of the said goods and cattle so distrained shall —— __— 


« amount unto, together with his full costs of suit, and shall od Horus 
« have execution thereupon by eri facias or elegit, or other. Much as they 
« wise as the law shall require. And in case such plaintiff with full cots 


« hall be nonsuit after cognizance or avowry made, and If plaintiff be 
„issue joined, or if the verdict chall be given against Such {auejomed, or 


issue joined, or 


« plaintiff, then the jurors that are impannelled or returned there be, 


verdict against 
« to inquire of such issue, shall, at the prayer of the defen- ERS 
« th , 
dant, inquire concerning the sum of the arrears, and the w_ - = * 
« yalue of the goods or cattle distrained, and thereupon the e 
and value 
« ayowant, or he that makes cognizance, shall have judg- 1 


« ment for such arrearages, or 50 much thereof as the goods 
« or cattle distrained amount unto, together with his full 


* coots, and #hall have execution for the game as bete. 
"Ne" 


17 Car. 2. c. 7. 8. 3. enacts, That if es any of judgments 
the courts aforesaid, be given upon demurrer for the . 


murrer, for the 
* ayowant, or him that maketh cognizance for any rent, vrt hall be - 
« the Court shall, at the prayer of the defendant, award a auge dn. 
« writ to inquire of the value of such distress; and upon the 11 le ofthe di 
return thereof, judgment shall be given for the avowant, or 
him that makes cognizance as aforesaid, for the arrears 
alleged to de behind in such avowry or cognizance, if the 
goods or cattle so distrained shall amount to that value; and 
in case they shall not amount to that value, then for so much 
e the same goods or cattle amount unto, together with his 
* full costs of uit, and thall have like execution as aforevaid.” 


by 
- 
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| Br the 11 Geo. 2. c. 19. s. 22. after reciting that great dif. 

ficulties often arise in making avowries or cognizance upon 

distresses for rent, quit- rents, reliefs, heriots, and other ser- 

Defendants in vices, it is enacted,” „ That it shall and may be lawful to 
wow or make 4 and for all defendants in replevin to avow or make cogni- 


cognizance ge- 


— nerally, and « zance generally, that the- plaintiff in replevin, or other 


2 cout 4 5 tenant of the lands and tenements whereon such distress 

nonauited, &c, © was made, enjoyed the same under a grant or demise, at 

« $uch a certain rent, during the time wherein the rent dis- 

« trained for incurred, which rent was then, and still re- 

% mains due, or that the place where the distress was taken 

«« was parcel of such certain tenements, held of such honour, 

« lordship, or manor, for which tenements the rent, relief, 

t heriot, or other service distrained for, was at the time of 

te such distress and still remains due; without further setting 

« forth the grant, tenure, demise, or title of such landlord or 

;  *« landlords, lessor or lessors, owner or owners, of such 
f « manors; and if the plaintiff or plaintiffs in such action 

shall become nonsuit, discontinue his, her, or their action, 

« or have judgment given against him, her, or them, the de- 

« fendant or defendants in such replevin * recover __ 


I Dre 08 rh suit.“ 
7 * ; - * 


Gilb. H. c. P. IT has, already, been observed that a plaintiff, in an action 
We of replevin, might have recovered damages at the common 
law, previous to the statute of Gloucester, 6 Ed. 1. c. 1-3 
that being the case, it follows, by virtue of that statute, that 


he is now also entitled to costs in such action, as à conSe- 
W. Jon. 434 quence of those damages. But although a defendant in re- 
in was, in many cases, where an avowTy or cognizance 


a, Danv. 826. 
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was made, and a return veaved, an actor, yet he 1 3 
recover damages at the common law; therefore, notwith== - 
tanding judgment might be given in his favour, the statute | 

of Gloucester afforded him no right to costs. However, at 

kngth, this hardship was, in a great measure, remedied by 

the statutes of 7 H'8. c. 4. and 21 H. 8. c. 19, which have, 

in the cases therein enumerated, very equitably, put defen- 

ants and plaintiffs in replevin upon the same footing, with 

expect to damages and costs. 


271 


Tae first cases, which occurred upon these statutes, are 
contradictory, but it may be proper to take a curgory view of 
them ; though a knowledge of them, as far, at least, as they 
rlate to the right of defendants in replevin to costs, is ren- 
(ered of little importance by the statute of 4 Fac. 1. c. 3. 
The plaintiff having been nonsuited upon an avowry for an porter v. Gray, | 
mercement in a court-leet, for not doing suit, it was resolyed, _— — — 2 
that the defendant should not have costs, by the 21 H. 8. c. 19. Nes. , e. 


Jac. 28. ace. 
And in a subsequent case, which was replevin against two, PerHolt, Ob. J. 


me of the defendants pleaded not guilty, and the other E _ 
ptified by reason of an amercement in a leet; to the latter — 
plea there was a demurrer, which was adjudged for the 1 1 
novant, and the issue was afterwards tried and found for the ＋ . | 
lefendant, and damages and costs assessed for both; upon bog, "TAS 
notion that no judgment should be given for the damages Vide Cro. Car. 
ud costs, this not being a case within either of the $tatutes Jon. 421. 434 
H. 8, the Court at first doubted much thereof, but after= 
nrds upon consideration of the 4 Fac. 1. c. 3, they held the 
nowant should have costs, but advised him to take judg- 


vent for these alone, and to release his damages; and $0 it 
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— 


B.R.T.g6Eliz. was adjudged. But in the reports of the case of Hp y 
2 * Chaplin, it is said that many precedents were shewn out of 


BY 8 mo 28 the Common Pleas, in which, always since the statutes of 
H. 8, damages and costs had been given to the avowant in 
avowries for amercements in leets, and for heriots, and in 


other cases not mentioned in these statutes. 


2 . Ix error upon a judgment in the Common Pleas, in re- 
T 25 Elie. i plevin, the error assigned was, that, upon an avowry for an 
200 Te estray, the defendant had had a return awarded to him, with 
ag 893. 3: costs and damages, whereas he was entitled to neither, in this 


| — case, under the statute of 7 H. 8. or 21 H. 8.; the Court at 
first conceived it to be error, but, afterwards many precedents 
being shewn from the Common Pleas, wherein damages and. 
costs had been given to avowants in cases not specified in the 
Statutes, they inclined to that opinion; however the judg- } 
ment was reversed for another (1) cause. 


Mackworth 5 JuDcmEnT having been given for the defendant upon a 
yg york demurrer to a cognizance for a relief, the question was whe- 
. ther he should have costs and damages under the 21 H. 8. 
Pon. 6 Por nau, said, that upon a distress for a beriot there 
Mar. go. is not any question but costs shall be paid. But the Court, 
not being satisfied whether or not costs were allowable in 

this case, advised the defendant to take his judgment for the 

relief, the plaintiff offering it in court, and to release his 


damages and costs ;——which was done accordingly. 


(1) Sed vide, Jon. 435. where it reversed because damages and cos. 
is 6aid by Brampston, Ch, J. that the had bees given, and that this renten 
judgment in Hazelop v. Chaplin, was was entered upon the roll. 
e | | 


. 
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In another ,case, r AIG. 
made coguizance for a penalty assessed for the breach of T. 14 Gar, 


Cro. Car. 497. 
a bye · lw made at a court leet; and judgment having been 


giren for the defendant = tha Common ee ONT 


brought a writ of error, in the Court of King's Benck, and . 
assigned for error, that damages and costs had been given to 

the defendant, whereas this was not a case within either the 
Statute of 7 H. 8. or that of the 21 H. 8. The question was 

gone into much at large by the Court; but the judges being 

qually divided in opinion, no judgment was given. Bag ame- 

rox, Chief Fustice, and Jon xs, Justice, argued that the 

judgment ought to be reversed for the cause above stated, 

but Cox and BerxELEY, Fustices, were of a contrary 


opinion, holding this to be a care within the e and 
equity of the above statutes. | 


IT hath been . nad. 199+ 
not have costs, if he claim property in the thing distrained, 
Dünen He He 21 Fes 


c. 19. 


Bur whatever doubts might, formerly, or may now be en · 
tertained concerning the right of a defendant, in an action of 
teplevin, to hath damages and costs, in the cases above 
noticed, under the 7 H. 8. or 21 H. 8, it should seem, at this 
day, that the statutes of 4 Fac. 1. e. 3. and 8 and 9 V. 3. c. 11. 
give him an indisputable right to costs, wherever judgment is 
given in his favour, upon demurrer, verdict, or nonsu it of 
the plaintiff, be the cause, for which the distress was taken, 
"hat it may, By the former of these Ktatutes, a defendant, Videante, ing. 
3 a 


* 


7j; = 
obtaining judgment upon verdict, or nonsuit, is entitled to 


recover costs, in every species of action, wherein the plaintiff, 2 
if he had prevailed, might have recovered them. And we 4 
have seen that, as a plaintiff in replevin might recover da- pe 
mages in that action, before the statute of Gloucester, 6 Ed. 1. to pa 
C. 1, so he may now, by that statute, where he succeeds, re- dants 
Videante, 148, cover costs. And, by the act of William the Third, costs hin 
are given to a defendant, if judgment pass for him upon any PEE 
demurrer, either by plaintiff or defendant ; that is, in a perth 
* Kind of action, where the plaintiff would have had costs, on 3 

the demurrer being adjudged for bim, —of which sort is the 
action of replevin. ee e Pl 
| Ir several issues are joined upon an avowry, some of which of pri 

5 are found for, and the others against, the defendant, he 
shall have costs and damages, but the plaintiff Shall have Ta 
| neither, | 1 8 the de 
: TM 85 5 B. abs 
Denton v. Par- As where to an avowry, in replevin, for 361. rent, the 
sons, B. R. P 1 . aowec 
16 Jac. 1 Plaintiff pleaded as to 12 J. payment, and as to the residue el 
8 * _ (viz. 241.) a collateral agreement and satisfaction; the first return 
FN igment issue was found for the plaintiff, and the second for the de- mint 
Seide fendant; upon which it was adjudged, that the plaintiff should ny 
Sen. g. C recover neither damages nor costs, but that che avowant Mlainti 
— should have a return, with both damages and costs (1). 4 


(1) According to Rolle's report of peril, for they would not direct 
Denton v. Parsons, upon motion on him. But the judgment actually 
the behalf of the plaintiff that he entered upon the record, corre- 
might have judgment for his costs sponds with the report in Croke, 
and damages, Doderidge, J. told the vide a transcript of it in 3 Lutw. 
countel to take his judgwent at his m 


Bor where, in replevin, the defendants justified the taking Winnard v. 


of one D., whose property the distress was, and, on issue 
joined on the property being in D., a verdict was found as 
to part for the plaintiff, and as to the residue for the defen- 
dants (viz. that the property of part of the goods was in the 
plaintiff, and that of the residue in D. the defendant in the 


costs and damages, but the defendants only costs (r.) 


under an attachment from a county court, against the goods 


county court,) and assessed damages and costs for both 
parties ; it was adjudged that the plaintiff should have both 


Foster, C. B. 


.* 3W. and M. 
2 Lutw. 1190. 


N. L. 374. 


A 2FENDANT in replevin is not entitled to costs, where 


there is judgment upon the plaintiff's confession of the plea 
of prisal en auter lien. | a 


Tavs, in replevin, for taking cattle at 2 place call&d/A., 


Smith v. Wal- 
ker and ano- 


the defendants pleaded that they took them at a place called ther, B.R. T. 


B. absque boc that they took them at A. and for a return 


nowant had judgment that the writ should abate, and for a 
return, and, thereupon, moved to have costs; but the motion 
vas. rejected: and by the Court,—the reason why the de- 
fendants, in this case, cannot have costs, is, because the 
plaintiff is not barred from having another replevin, and 
driven to his writ of second deliverance; but notwithstand- 


- - 


precedents of judgments in re- judgment for both damages and 
plevin, where part is found upon costa, in others for costs only, and 
erdict, or adjudged/on demurrer, in others for neither one, nor the 
for the plaintiff, and part for the other, Vide # Lutw. 1197. 
(eſendant ; in 30me of thee the de- en 


® A 


(1) Mr. Serj. Lutwicke cites many fendants appear to have received 


1 Ann, 


| 2 Ld. Raym. 
wowed, lc. The plea being confesxed by the plaintiff, the g. C. Com 138. 
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S. P. Jones v. 
Concannon, 


1 Nun. 
ing this confession and the abatement of this writ, he may 


pace of th taking, ad fund for th aan; they vu 
have had costs. Ne 


Ws 


Key, BR Ir has been adjudged, that an executor, making an 

T. 22 avowry, under the 32 H. 8. c. 37, is entitled. to costs by 

z force of the statutes of 7 H. 8. and 21 H. 8; for though the 

TT 32 H. 8. c. 37. makes no mention of costs, and is subsequent 
in point of time to both the other statutes giving costs to 
avowants, yet it enables the executors and administrators of 
the tenants therein specified, to distrain and ap as their 
testators or intestates might have done, and they shall have 
the same advantages. — 


- 


1 Lill. Pract. \APLAINTIFF or avowant in an action. of replevin, if the 


9 avowry be for damage-feasant or rent, is entitled to damages 


and costs, where judgment is given in his fayour, upon a 
special, as well as upon a general verdict,  ' 


Lloyd v. Win- Ix a plaintiff in replevin on au avowry for a geixure for a 
M. 29 G. 2. 1 be nonsuited, the avowant is not entitled to 


8. C. Barnes, double costs under the 11 Geo, 2. c. 19; because the a vou 


not being for a distress, the case is not within the 3tatute. 
Eggleton v. In replevin both plaintiff and defendant are actors, and, 
7756.5 therefore, either of them may carry down the cause to trial, 
36.6. and if the defendant give notice, and. do not proceed to tris) 

the Court will give costs against him. And, for the same 
B. R. T. 36. 3. give e 


g T. K. 661. reason, a defendant, in an action of replevin, cannot have 


ß 
jodment ain e- cee for en going o u. Contra, Bent- 


* ley v. Scott, C. 
ee been e -e | an B. P. 36 G. 3. 
W N d K tz, Na Barnes, 317. 


SECT. I. 


Of Costs in a Writ of Error. I. | 
r . 1 | 
Air of it b grantable er debito justitiæ, in all Salk. 30% 
cases, except treason and felony; it issues out of Chancery, 
and lies where a man is grieved by any error in the founda- CLARA 
tion, proceeding, judgment, or execution of a suit. But 
without a judgment, or an award in nature of a judgment, 11 Co. 38. &c. 
no writ of error lies, for the words of the writ are, si judicium | 
reditum sit. And such judgment must have been given by Co. Lid. 115. 
a court of record, for no writ of error lies for the rectifying * 5 
of the errors or mistakes in the proceedings of a base court, 2 r 


not of record, ber arent a writ of Pe fs Arran 


Tus writ, of which we are now speaking, i is in hs nature «Bac. Abe 187. 
of a commission to judges of a superior court, by which they Jenk Gr — Cent. ag. 
are authorized to examine the record, upon which a judg- 
ment was given in an inferior court; and, on such examina- 
tion, to affirm, or reverse the same, according to law. How- 


ever, a writ of error may be brought in the same court, in LATIN 
r. 746. 


1Ro.A 
which the judgment was given, when the error assigned is Com. Dig. Tu. 


not for any fault in the judgment of the Court, but for some ae 
defect in the execution of the process; for misprision of the gd. 
clerk ; or for default in adjudging execution. This writ also 


lies in the same court, wherein the proceedings originally 


* 


- peaching their own judgment. But for error in the proceed- 
3Bl. Com. 407. 


by an attaint of the jury, or appealing to the justice of the 


Carth. 7» 

3 Mod. 1 34- 
11d. Raym: 71- 
870. 1403- 
1Ro.Abr. 747- 
Com. Dig. Tit. 
Pleader, 


Ceres 


Yelv. 4. 

8 Mod. 305. 
B. R. H. 136. 
Com. Dig - Tit. 
Pleader, 

(3 B. 10.) 


1 Ro. Abr. 749. 


Cro-Eliz. 26. 
Dy. 250- 
1 2 6 


159. 
Ainch L. 480. 
Comin 1 Ro. 
Abr. 745: 
pl. 15. F. N. B. 
20 D. et vide 
Carth. 222. 


BRROR. 


„ for error in EM 
the error of the judges, and, therefore, reversing it is not im- 


ings of a court of record in point of law, the writ must be 
brought in a superior court; and such writ of error only 
lies upon matter of law arising upon the face of the proceed- 
ings, so that no evidence is required to substantiate or sup- 
port it. As for error in the determination of facts, the mode 
of obtaining redress in such case, is not by writ of error, but 


court to grant a new trial, in order to correct the mistakes 
of the former verdict. | 

_ ALL persons against whom a judgment is given, ought, if 
living, regularly to join in a writ of error thereon, for, though 
some of them may not be interested in the reversal, they 
must all join for conformity, But if any of them refuse, he 
or they may be summoned and severed. And error ought to 
be brought against all the parties, to the recovery. But it 


lies not against any one, but him who was party, or privy to 
the first judgment. 


Awalr of error lies from almost all inferior courts of 
record in England into the King's Bench; but it has been 
holden, that a writ of error does not lie in the Common Pleas, 
from any inferior court of record. It also lies from the 
Common Pleas at Westminster, to the King's Bench ; whence 
the cause is then removeable to the House of Lords. On 
proceedings in the King's Bench, where the action was com- 
menced by bill, a writ of error lies into the Court of Exche- 


quer- chamber, holden before the judges of the Common 

Pleas and barons of the Exchequer; and from thence it lies 19 
to the House of Peers; but where the proceedings in the | 
King's Bench begin by original writ, error lies thereon im- 
mediately, without any intermediate stage of appeal, to the 
House of Lords. From proceedings on the law-side of the 
Exchequer, it lies into the Court of Exchequer- chamber, 
holden before the lord chancellor, lord treasurer, and judges 

of the Courts of King's Bench, and Common Pleas: and 
thence to the House of Peers. | | 


\ 


Ar common law, there were no costs in a writ of error. e 


Tas 3 H. 7. c. 10. is the first dtatute, which mentions The 3 
C. 20. confirms 

costs in error, and after reciting that the plaintiff or de- — 
mandant, who hath judgment to recover, is oftentimes de- it — 


layed of execution, for that the defendant or tenant, against 7 yo 
whom judgment is given, or other who is bound by the sad 
judgment, sueth a writ of error to annul and reverse the 

dame, to the intent only to delay execution thereof, enacts— ; 

« That if any such defendant or tenant, defendants or If the judg- 

« tenants, or any other who shall be bound by the said judg- frmed e 


firmed on writ 
ment, sue, afore execution had, any writ of error to reverse e 
« any such judgment, in delaying of execution; that then, bead, 
« if the said judgment be affirmed in the cad writ of error, Þ* nonited, 


* or the said writ of error be discontinued in the default of incrrortohave 
the party, or any person who sueth a writ of error, be 

“ nonsuited in the same, the said person or persons against 

© whom the said writ of error is sued, shall recover his costs 

* and damage, for his delay and wrongful vexation in the 


＋ 


it ee eee 


eee i dd r 


3 
— N —— 


The defendant 13 en l 4. 6 $, 10. enacts, © That if any per- 


to have double 


costs for delay “son or persons shall sue or prosecute any Writ or writs of 


of his execu- 


tion by writ of error, for reversal of any judgment whatsoever, given after 
I «a veedict, i in any of the courts of record at Westminster, 
« or in the counties palatine of Chester, Lancaster, or Dur- 

* bam, or in any court of great sessions in Wales, and the 

« said judgment shall afterwards be affirmed, then every such 

4 person or persons, shall pay unto the defendant or defen- 

« dants in the said writ or writs of error, his or their double 

costs, to be assessed by the court where such writ of 


e eee d 


« cution.“ 


Not to extend 13 Car. 2. st. 2. c. 2. 8. 11. Provided nevertheless, that 
actions, &. © this act shall not extend to any action popular, nor action 
« upon any penal law or statute (except debt for not setting 
« out tithes), nor to any indictment, presentment, inquisi- 

« tion, information, or appeal.“ 


On quashing By 4 Anne, e. 16. 6. 25, for the preventing great vexation 
writs of error, from suing out defective writs of error, it is enacted, « That 
yeh te upon the quashing of any writ of error for variance from 
1 of « the original record, or other defect, the defendants, in such 
Ju . | * * 

5 « error, shall recover against the plaintiff or plaintiffs, issuing 

« out such writ, his costs, as he should have had if the 

«« judgment had been affirmed, and nn © 


c. game manner. 


Tat foregoing statutes entitle defendants in 3 
costs, only where the writ is sued by the defendants below, 8 
but contain no provision with regard to the costs of a Writ 2 And. 124. 
of error brought by the plaint if in the original action upon 
a judgment for the defendant. To supply this defect, the | 
atute 8 and 9 V. 3. c. 11. s. 2. enacts—* That if, Hoy Deſendan in 
« time after judgment given for the defendant, in any action, yaw _—_ 
« plaint, or suit, the plaintiff or demandant shall sue any zued out by the 
ut or writs of error to annfil the said judgment, and'the he original 
« aid judgment shall be afterwards affirmed to be good, or 
« the said writ of error shall be discontinued, or the plaintiff 
« chall be nonsuited therein, the defendant or tenant in every 
« 5uch writ of error, shall have judgment to recover his costs, 

« apainst every such plaintiff or demandant, and have exe- 

« cution for the same by capias ad satisfaciendum; fieri 
« facias, or elegit.” | cert res 


Ir was, formerly, doubted, whether the 3 H. 7. c. 10. ex- Penruddock 
tends to give costs upon a writ of error created by a subse- 670. Elz. aby. | 
quent Statute; as upon a writ of error in the Exchequer- . C. F. 276 
camber, which is by virtue of the 27 Eliz. e. 8. But it is 
toy clear that the 3 H. 7. does extend to the court of error 


from the King's Bench in the Exchequer-chamiber, *' 


ly a writ of error be brought after execution, though the — v. 
urnock, 


judgment be affirmed, the defendant in error is not entitled Cro. Jac. 636, 


P. a Keb. 39 1 


0 costs under the 3 H. 7, because · that act operates to give = 882, 
wits only where the execution is delayed by the writ of error, 140 


* 


1199 


* 


nee 


282 : ERROR. | 
| ment in ejectment, where execution was executed as to the 
damages and costs, previous Wanne tion is $ 
error, though not as to the term. cigions 3= 
2 ' Anv if execution be executed only in part, costs shall be Aw 
embroke v. \ 
2 5 proportionably diminished. As where the judgment in a action 0 
Cro. Car. — quare impedit was affirmed upon a writ of error, the Court, Court, 1 


although the value was found in the verdict to be 100 l. per 
annum, would give no more than 601. damages, and 200. 
costs, because the defendant in error had obtained a writ to 
the bishop, in consequence of which his clerk had been ad- 
mitted, and continued in possession for — 


| year, until removed by writ of restitution. Taz 
Tu words of the statute of 3 H. 7. c. 10. do not restrict! quare ii 
the right of a defendant in error to costs, to any particular mages 
actions, but are general, that where a writ of error is the case 
« brought before execution, and in delay of execution, the 
e defendant in error shall have costs and damages, if the In a 
* judgment be affirmed, the. writ of error discontinued, or quod pe 


« the plaintiff nonsuited.“ Hence it has been doubted, 
whether the legislature intended to give costs in a writ 0 
error, in every species of action, upon affirmance of the judg- 
ment, &c. in case the writ of error was brought prior to the 
execution, and in obstruction thereof,—or only upon writs 
of error, where costs were recoverable in the original action. 
This question has been frequently agitated, and variously de- 
termined; but it should seem now to be established, by the 
greater weight of authorities, that costs are recoverable in 
every writ of error where the judgment is affirmed, although 


ERROR. | 283 


none were recoverable in the original action. This proposi- 
tion is supported by both the more ancient and modern de- 
cisions;— which I shall proceed to consider. y | 


Awalr of error being brought upon a judgment in an Henslow v. Bp. 
ction of quare impedit, and the judgment affirmed, the 1,624.6. R, 
Court, upon a Suggestion that no execution had been exe- nk I 
cuted in the first action, assessed damages and costs for the ©: P. 275+ 
defendant in error, the plaintiff below, pursuant to the 
E.. c. 10.; and this, notwithstanding, costs are not re- 
corerable in a quare impedit. 


Taz last case was expressly recognized in a subsequent Anon. M. 
decision, where, upon the affirmance of a judgment in a CLARE 
quare impedit, the defendant in error was allowed both da- 
mages and costs. And a similar adjudication was made in M. ; Car. 1. 


the case of the Earl of Pembroke v. Bostock. 913. Ta 


1511. 

Is another case, where the judgment, in an action of Penruddock 
quod permittat prosternere, had been affirmed in error, the B. as Ti. wr 
question was, whether the defendant, in this writ of error, re. Elis. 669. 
nas entitled to costs under the 3 H. 7. First, because no 
costs were recoverable in the original action; secondly, for 
that there was not any execution to be had, but only an 
abatement of the nuisance ; and, thirdly, because it appeared, 
that the writ was not sued for delay, but upon a doubtful 
matter, which had been oftentimes argued before the Court. 

But, notwithstanding these reasons, it was resolved, that costs 
ue allowable in every case where a writ of error is brought 
before execution sued. But it is in the discretion of the 


Court what costs shall be allowed; though they cannot deny 


N | | them altogether. Wherefore it was adjudged that the plain. 
4 tiff in the writ of error should pay costs. 


Graves v. ode hides üs db huet Find a formedon 


= was affirmed upon error brought in the King's Bench, it was BuT 
resolved that, as the words of the 3 H. 7. c. 10. are general, stands 
and do not mention any particular action, the defendant in that no 
error should have costs for the delay of execution, although, were rei 

in the first action no costs were recoverable, 
| TE Tav 
N Ax p this construction of the statute of 3 H. 7. is confirmed given f 
— Ee TION. The case was error upon a firmed | 
\ 8. C. 2 Sr. judgment given for the plaintiff in C. B. in a qui tam action, that, fc 
| Rr upon the statute of Usury, 12 Anne, e. 16. And the judg- xr allo 
ment being affirmed, a motion was made, on the behalf of the cution 
defendant in error, for costs under 3 H. 7. Against the mo- therefo 
tion it was urged, that, as the plaintiff would not have re- 3H. 7 


covered either damages or costs in the original action, but 
; een eee eee e ee 
the writ of error. | | 


Tun being a contrariety in the books as to the present 
question, the Court took time to advise. And the last day 

of term Luz, Chief Justice, said, notwithstanding the cases 
which had been cited against costs, the Court were unani- 
mously of opinion, that the defendant-in error ought to have 
his costs. And this by the express words of 3 H. 7, which are 
not © in delay of execution for damages,” —but © in delay 
* of execution,” generally. And it was the stronger dy 


reason of the 8 and 9 . 3. c. 11. which gives costs to a de- 
fendant, where judgment is given for him, and affirmed in 
error. G \ / > s 


zur the doctrine laid down in the foregoing decisions, 
itands contradicted by two cages, in which it was holden, 
that no costs are recoverable in a writ of error, where none 
rere recoverable in the first action. 


Tu us, a ee in an action of bernd des, in remainder, 8 8 
given for the demandant in the Common Pleas, being af - Cro. Car, .. 
irmed on error brought in the King's Bench, it was resolved, 
that, forasmuch as there were no costs or damages recovered 
or allowed in the first action, there could be no delay of exe- 
cution by the writ of error, except as to the land; and, 
therefore, the defendant was not entitled to costs by the 


3H.7.c. 10, 


$0 where a writ of error was brought to reverse a common Lind. 
recovery suffered in a court of great sessions in Wales, and, 16 
judgment being affirmed, the defendant in — HE 
costs according to the 3 H. 7. On the authority of the case i Keb. 80h 
of Smith v. Smith, supra, the Court rejected the motion, be- 9 

cause there were neither costs nor damages in the original 

action. But the reason assigned for the judgment, in the 

report in Raymond, is, that as no real execution was had in 

common recovery, the writ of error could not be said to be 

in delay of execution. And in Keble it is said, the Court 

agreed, that where execution is delayed by a writ of error. 

ts are due, though no costs in the original action. 
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Legge v. 
Richards, B. R. 


M. 22 Car. 2. 
1 Mod. 77. 
S. C. x Vent. 
166. ? 


— 


Gale v. Till, B. 
R. M. s W. & M. 


4 Mod. 244- 
S.C Carthi. 281. 


Comb. 228. 


Lev. 375. 
Skin. 400. 


; — * 108.2. 
H. 367. 
8. C. aStr. 1072. 


ERROR. 
Howrvex, neither of these cases can, perhaps, af this 
day, be considered as any authority, since they were both de- 


cided prior in point of time to the resolution in {randy 
ann 


Ir an executor bring a writ of error upon a judgment 
against his testator, the defendant below, and the judgment 
be affirmed, he shall not pay costs; because an executor is 
not within the statute for San of costs occasione dila- 


ones. 


So an executor shall not pay costs, where he brings a writ 


of error upon a judgment against himself in an action, where 
he sued (1) as e. although we 1 may be 


affirmed. 


Anv in Saltern v. Wynne (2) it was laid down, generally, 
that an executor is not liable by law to pay costs upon the 
_ affirmance of a judgment upon writ OF Error: 


T (1) In the report of Gale v. Till in 
Comb. it is stated that the writ of 
error was brought by the plaintiff 


in the action below, who sued as 


administrator (or executor ) but ac- 
cording to Carthew, Till brought the 
action in C. B. against Gale, as ad- 
ministrator of T. S.; 30 that this 
book makes the writ of error to be 
brought by the defendant in the ori- 
ginal action. This point is not 


clearly ascertained by the reports 
of the same case, in Skinner, Levin, 
and Modern, though the general bear- 
ing of these books seems to be in 
favour of Carthew's representation 


of the matter. If that should be 
the true one, the cate is overruled 
by Williams v. Riley; on the other 
hand, should Comberback's statement 
be accurate, it falls, precisely, with- 
in the distinction laid down at the 
bar, and confirmed by the Court, 
in the last mentioned case. 

(2) According to Strange, 1072» 
the writ of error, in Salter v. Wynne, 
was brought by the executor upon 
a judgment again his testator upon 
a bond; but in Cas. temp. Hardw. 
the executor” himself is stated to 
have been the defendant in the ori- 


Bur if judgment be given below, against an executor, de 
bonis propriis, and that judgment be affirmed in error, he 
hall pay costs. 


TaEzREFORE, where an executor brought a writ of error on Caswell v. 


N B. R. 


judgment, charging him with a devastavit, and the judg- P. 3 
nent was affirmed, the Court ordered the master to tax the K. B. 450. 
costs of the defendant in error. And Lord Haxpwicss g c. 1 H. B. 
aid, there was no distinction between executors and other 22. 2 
persons, when defendants, as to costs in original actions; 

though where an executor was plaintiff, he was distinguished 

out of the statutes. Here, in the first judgment, he is to pay 
damages out of his own estate, then why shall he not on a 

nit of error? | 


Aud in a very recent case, in the Exchequer-chamber, it 
vu determined, that executors and administrators are liable 
to costs upon a writ of error, an liable to 
NIE 


rod de bonis testatoris having been given in the Williams and 


another, exe- 


Court of King's Bench against the plaintiffs in error, on a cutors, v. Ri- 
rerdict in an action of assumpsit against them as executors, InCam, Sx 
ind that judgment affirmed (without argument), in the Exche- II. Ly 668. 
quer- chamber, the clerk of the errors allowed costs to the 

lefendant i in error. 


1 el en of this, Wilson moved for a rule to shew 
cause why the costs should not be disallowed, on the ground. 
that where executors and administrators were plaintiffs in 


ERROR. 7 


n 
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stance, they were liable to costs in that action, and that lia- 


is, de honis testatoris, et si non, de bonis propriis; with 


» Blanc was well founded, ang conformable to a case on the 


« = * c 
* 
= 
* - 
ERROR. 


rr pc es- Jodment de boi tl . requir 

not liable to costs. error 

. by the 

L Braxc, Serjeant, opposed the motion in the first in- low be 

© tance, contending that where executors and admini error f 
were liable to costs in the original action, they were also 

able if error were brought on the judgment; that, as they = 

were defendants in the original action, in the present in- "A 


bility continued in error. The judgment here, as to the costs 


respect to costs, therefore, the executors stand in the same 
Situation as any other person. 


Tus Court took time to advise, and on a subsequent day 
Lord Lou nHZOROUEH declared the unanimous opinion of 
the Court, that the distinction taken in the argument by Le 


same subject, which the Court of Exchequer- chamber de- 
cided about three years ago; and, therefore, the clerk of the 
errors had done right in olloning uu in di en . 
Stance, Rule refused. | 


Warns the plaintiff in error is barred, -the defendant in 
error, it is said, shall not recover costs. As where the de- 
fendant in error pleads a release of errors, which is found for 
him, he cannot have costs, because the judgment below is not 
to be affirmed, but the judgment is, that the plaintiff be 
barred of his writ of error, and therefore this is neither non - 
$uit, discontinuance, nor judgment affirmed, as the 3 H. 7. 


| requires But in Aston's Ent. 332. where the defendant in 
error pleaded a release of errors, which release was confessed 
by the plaintiff in error, the entry is, that the- judgment be- 
low be affirmed, e eee vs aa Ate 
. : 

It chould seem that costs are recoverable upon a writ of 
error, although the affirmance of the judgment be not upon 
the merits, but by the consent of the plaintiff in error. 


King's Bench; and two of the judges, of the latter court, be- 
ing of opinion that the judgment below was erroneous, and 
ought to be reversed, and the other two being of a contrary 
opinion, no rule could be made. But in order to accelerate 
the discussion of the question in the House of Lords, where 
the parties were anxious that it should be determined, the 
Court, at the request of the plaintiff's counsel, affirmed the 
judgment below; and in the rule for the judgment, the divi- 
on among the judges was recited, and the consent of the 
party declared to be the sole reason of the affirmance. Where- 
upon a motion was made on the behalf of the plaintiff in error, 
that, as this was not an affirmance upon the merits, the Court 
would give some directions as to the costs; but they refused to 
interfere, saying, that it must take the common course of an 
afirmance. (1) 
45 entered up in the common form, but 


were afraid to take the costs, Where - without costs. 
fore the judgment of affirmance was 


U 


Tavs, judgment having been given for the defendants, on Thornby 
special verdict in an action of ejectment, in the Court of © Bw 
Common Pleas, a writ of error was brought thereon in the 2 
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1 Lill. Pr. Eko in fact was tried; and a verdict was found for the Hou: 
* W b 
3 H. 7. c. 10. | 
B. R. H. a and g . a defendant in replevin is, in some cases, con- had b 
bye ogy sidered as a plaintiff, yet in Coan v. Bowles it was adjudged, costs 
2 that an avowant is not a plaintiff within the meaning of the in Tre 
= Tis W. 3. 3 H. 7. c. 10. so as to be entitled to costs, under that statute, court, 
E, 11. upon the affirmance of a judgment in his favour, on a writ Hyde 
of error brought by the plaintiff in the original action. judgn 
rr * (5 eee over | 
A DEFENDANT in error is entitled to costs, where the B. R. 
writ of error is quashed, although 1 gave s 
the original action. 1 to qua 
5 were 0 


Archbishop of As where the defendant in a prohibition had obtained judg- 
eee ls Siam 
lin, B. R. H. 


66. 1. brought over hither by a defective writ of error, which was 
e quashed, the question was, whether the defendant in error 
should have costs, there being none given in the courts be- 


low, either on the principal judgment, or on the affirmance? 


Fon the plaintiff in error, it was said, the construction of 
the 3 H. 7. c. 10. had been, that, where there were no costs 
in the original action, there should be none in the writ of 
error; and the 4 and 5 Anne, c. 16. extends only to cases 
where the defendant in error would have had costs on af- 
firmance. And in Harrison v. the Archbisbop of Dublin, 

10 Anne, in prohibition, there was judgment for the defendant 

in C. B. in Ireland, that judgment affirmed in the King's 
Bench there, and also in this court, and afterwards in the 


8 
House of Lords, and no costs ventured enn. though | 
able counsel had considered the cage. 

Ox the other hand, it was argued) that though no costs 
had been given below in this case, yet there might have been 
costs on 8 and 9 W. 3. c. 11. (which it was shewn/was enacted 
in Ireland) and, therefore, the neglect of taking them in one 
court, ought not to prejudice the party in another. And in 
Hyde v. Hallagan, which was replevin in C. B. in Ireland, 


judgment for the avowant, and affirmed in B. R. and brought = 


over hither; and because the first writ of error from C. B. to 
B. R. was defective, this court reversed the affirmance, and 
gave such judgment as B. R. below ought to have done, viz. 
to quash the writ of error, and, after several man. costs 
xere ordered to be taxed. 


Parr, Chief Fustice.—The authorities on 3 H. 7. be- 
ing both ways, I think myself at liberty to go into those which 
em to me to be grounded on the best reason, and those are 
uch as give costs; for indeed the others, which are built upon 
the words delay of execution, stand upon a very slender founda- 
tion. Suppose there were no costs in the original suit, yet 
5 there not a manifest delay to the party? For after a long 
race, when he reaches a consultation, he is but in the same 
condition, as to the forwardness of his suit in the inferior 
court, as when he first set out to defend himself against the 
prohibition. The defendant might have had costs below, 
and I think he is entitled to them here. And by Fon rr Ssỹ u, 
F.—The statute has the word vexation, as well as delay of 
executionz and will any body say, here is not a manifest 
veration to the party, to be travelled thus far from one court 
U 2 


* 


Ginger v. 
Cowper and 
another, B. R. 
T. 11 G. 1. 

> Ld. Raym. 
1403. 
S. C. 1 Str. 606. 
8 Mod. 316. 
S. P. Ratcliffe 
v. Burton, B. 
R. T. 8 G. 2. 
B. R. H. 135 · 


Rejindoz v. 
Randolph, 

B. R. P. 26. 2. 
2 Str. 834. 


- 


Gould v.Coul- 


; „ thurst, B. R. 


M. 5 G. 1. 
1 Str. 199. 


| - ERROR, 
to the other, and to have the merits of his cause 50 long 
suspended from being determined in the inferior court? 


Curia advisare vult; and afterwards in Trinity Term, 
6 Geo. 1. the Chief Justice, (PRArr) delivered the opi- 
nion of the Court, that costs should be paid. 0 


Ir one of two defendants, against whom judgment has 
been given in the Common Pleas, bring error alone in the 
King's Bench upon this judgment, and the writ of error be 
quashed, on motion, because both the defendants below did 
not join in it, the defendant in error shall not only have the 
costs of the motion for quashing the writ of error, but costs 
in the same manner, as if the judgment had been affirmed, 
and this by the express words of the 4 and 5 Ann, c. 16. 
8. 25. | 


| Ir is clear that a plaintiff in error is liable to costs, where 
the writ of error is quashed through his own laches. As 
where a writ of error was quashed, because returnable before | 
judgment given; it appearing to be the fault of the plaintiff 
in error in using the writ, after he knew it was spun out, by 
his own motion in arrest of judgment. But if the cause of 
quashing a writ of error originate in the voluntary act of the 
defendant in error, the plaintiff is not subject to the pay- | 
ment of costs; but on the contrary, the Court will, pro- 
bably, in such case, compel the defendant in error to pay 
costs to the plaintiff. | 


Tavs, where a writ of ng tested in Hilary Term, 
of which the judgment was; the plaintiff below entered con 


ERROR. 
tinuances upon it till Trinity Term, which oceasioned the 
writ of error to be quashed. And now the question was as 
to the costs: And all the Court agreed, that this not being 
a fault in the writ of error at the time of bringing it, but 
being occasioned by the act of the defendant in error, which 
the plaintiff could neither foresee nor prevent, it was not a 
case within the 4 Ann. c. 16. Upon which another question 
arose, whether the plaintiff in error should not have his costs 
in this case, being defeated of the benefit of his writ of error 
by the artifice of the defendant in error? But the Court 
being divided on this latter question, the Chief Fustice, 
(PrarT) and Evzs, Fustice, being against giving costs, 
and Powys and Fox TESA, Fustices, of the contrary opi- 
nion, the writ was quashed without costs on either side. 


Howeven in the case of Rejindoz v. Randolpb, above n 
cited, the Court are stated to have said, they would have 
made the defendant in error pay the costs, if it had appeared, 


that he had entered . 
wit of error. 


Zur notwithstanding the quashing of a writ of error may 
be occasioned by the act of the defendant in error, if such act 
do not appear to be reprehensible, the Court will not 4% 
him pay the costs in error. | 


Tuznzrons, where it appeared, upon a rule to shew cause, 


why the costs of a writ of error should not be paid by the 1545 


plaintiff in the original action, that he had obtained a verdict, 20%. Cs 


and taxed costs ; that judgment was signed, but not entered 
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ERROR. 


upon the roll; and that he had, after suing out of the writ of 
error (apprehending that it was brought on account of an 
excess of damages,) entered a remittitur as to part of the 
damages, the Court held that the. plaintiff had a right to 
enter a remittitur as to part of the damages, at 42 time be- 


fore judgment was entered upon the roll; and, consequently, 


the bringing of the writ of error was premature. Rule dis- 


Ir the judgment in the original action be reversed in error, 


no costs are payable on account of the writ of error. 


Wyril v. . Sta- 


23 B. R. 
11 G. 1. 
1 Str. 617. 


S. C. 8 Mod. 


315» - 


L * 


Tu us, a writ of error being brought upon a judgment for 
the defendant in the original action, and the judgment re- 
versed, the plaintiff insisted on full costs to that time, the 
statute of Gloucester, c. 1. extending to all costs 2 


of the suit. F 


2 Burr. 1097. 


i by the Court. At common law there were no costs 


upon any writ of error, and the 3 H. 7. and 8 and 9 W. 3. 


c. 11. extend only to the case of an affirmance of a judgment, 


and that very reasonably ; for why should any man in the 
case of a reversal pay costs for the error of the court below? 
We are, in this case, to give such judgment as the court be- 
low should have given, that is, judgment for the plaintiff, 
with his costs to that time. Therefore let the master only 
tax the plainti® euch, coots 85 he would haps. ham entitled t 
in the We action, 


Tas House of Lards, ens joys adit returnable in 


g. E. & 


= mm = > a ft 


pl 


=> 


S 


: ERROR. | 

_ parliament, exercise a discretionary power with respect to the 
allowance of costs; and sometimes give very large, some- 
times very small costs, according to the nature of the case, 
and the reasonableness, or unreasonableness of litigating the 


judgment of the court below. And these costs are, en 
nn in one gross sum. 


Ix the n eee before the lord chancellor, lord 
treasurer, and judges (under 31 Ed. 3. c. 12.) for examining 
erroneous judgments in the Exchequer, costs are given by | 
the lord chancellor, or lord keeper, personally. And upon — 
the affirmance of a judgment in this court, the practice * 
for the attorney of the prevailing party, to draw out a bill of 
the costs occasioned by the writ of error and the subsequent 
proceedings; upon which bill the lord chancellor signs his 
allocatur. And, on such occasions, his lordship in order to 
for the damage sustained by the delay of execu- 

A makes E e 


/ 


We ae Ne before the judges of a Burr. ubi 
the Common Pleas and barons of the Exchequer, the course * 
is for the proper officer to settle the costs, unless any parti- 
cular direction be given by the Court; and, in taxing them, 
he allows double (a) the money out of pocket, or there- Arte 


n. e . . Zh r 
chequer-cham- 
. | ber allowed no 
> In the Court of King's Bench, upon writs of error from 8 
the Common Pleas, and other inferior courts of record, the 2 
officer taxes the costs of affirmance, in the same manner, as . 
0 um 
he taxes other costs, though somewhat more liberally. & covered by the 
; 2 udgment 
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Co. Litt. 58. b. able against three persons only, tenant in dower, guardian in 

. chivalry, and tenant by the curtesy; (a) because the estate 

8 of such tenants being ereated by the act and operation of the 

Waste, pl. 88. law, it was but reasonable that the law should afford a re- 
medy against them for the commission of waste, during their 
respectiye possessions. And in this action, the plaintiff re- 
Ne e eee e e eee eee 
he had sustained. 


| last. 145. et Bur a tenant for life, or for years, was not punichable for 
IE >. waste, by the ancient common law, and the reason was, that 
54 7 they came in by the demise and lease of the owner of the fee, 
and therefore he might have provided by condition, covenant, 
or otherwise, against the committing of waste by his tenant 
or lessee ; and, if he omitted to do so, it was his own default. 
Baut by the statute of Marleberge, 52 H. 2. c. 23, all far- 
2 Inst. 145 mers (under which term are comprehended all zuch as hold 
by lease for life, or lives, or for years, by deed or without 
deed,) were prohibited to commit waste, under the penalty of 
yielding full damages, and being grievously amerced. And 
6 Ed. 1. c. 3. by the statute of Gloucester, it is provided that a writ of 
waste may be had out of Chancery, not only against tenants 
by the law of England (or curtesy,) and those in dower, 


but against any other that holds in any manner for term of 
fe, or years; and he that shall be attainted of waste, shall 


forfeit and lose the thing (i. e. place) which he hath wasted, 
and treble damages, to him that hath the inheritance. 


W1TH regard to costs in this action, it is enacted by 8 and Coats to be re- 


covered in ac- 


9. z. c. 11. 8. 3. That in all actions of waste, wherein the tions of waste. 


ging le damage, found by the jury sball not exceed the tum 
« of twenty nobles, the plaintiff obtaining judgment or any 
« award of execution, after plea pleaded, or demurrer joined 
« therein, shall likewise recover his costs of suit; and if the 
« plaintiff shall become nonsuit, or suffer a, discoutinuance, 
« or a verdict shall pass against him, the du ſendant shall re- 
« cover his costs, and have execution for the same by capias 
« ad satisfaciendum, fieri facias, or elegit.” 


Uron this statute rests the law of costs, at this day, in 
actions of waste against a tenant for life or for years. For- 
merly no costs could have been recovered in waste against 
either of them, because, whatever waste such persons might 
have committed at the common law, no action could be 
brought for the recovery of damages; and the statute of 
Gloucester, c. 5, which renders them liable, on conviction of 
waste, to the forfeiture of the place wasted, and treble da- 
mages, contains no provision as to costs. 4 


Zur, as damages were recoverable, by the ancient common 
law, against a tenant in dower, by the curtesy, or a guardian, 
costs were always recoverable by the plaintiff in an action of 
ute against any of these tenants, zince the statute of Glou- 
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Fears, though the plaintiff failed in an action of waste against 


Vide post. 


Bro. Tit. 


Dismes, pl. 5 
6. 9. 10. 

2 Co. 44. 2. 
Cro. Eliz. 512. 
Vaugh. 195. 
2 Inst. 648. 


in an action of waste against a tenant in dower, by the 


wherever the plaintiff would have recovered them, in case he 
had succeeded in his action. But the statute of 4 Fac, 1. did 


laymen were, formerly, incapable of acquiring any right to | 


* DEBT-FOR-NOT 


curtesy, or a guardian, the defendant, in every such case, has | 
a right to costs under the 4 Fac. I. c. 3. Which, as we have 
often had occasion to observe, entitles a defendant to costs, 


not operate to give costs to either a tenant for life, or for 


either of them, because there, the plaintiff himself had no 
right to costs on a recovery, previous to the 8 and 9 V. 3. c. 11. 


»:#: 


Ix an action of waste against a tenant by the curtesy, or in 
dower, the plaintiff is entitled to recover treble costs, as well 


For 
as treble damages; because the single damages, recoverable etting 
in waste against these persons, at common law, being trebled titled t 

by the statute of Gloucester, c. tr e mas no 
n shall be also trebled. oy nous t 
no me 
„ 12 Ig fendan 
SECT. Iv. 1 

| action 


0 an in an r Action * Debt for not A . out Tithes. 


A. the common ae „„ 
person who had neglected to set out, or pay his tithe, than by 
suit in the ecclesiastical courts ; and only spiritual persaas 
could sue in the spiritual courts for subtraction of tithe, for 


tithe, which was deemed an ecclesiastical inheritance. But 


SET TING OUT TITHES.. | 299 


25 laymen, soon after the dissolution of the monasteries, in 

the reign. of King Henry the Eighth, became possessed of 

states or interests in tithes, the statute of 32 H. 8. c. 7. 
enables them, as well as spiritual persons, to sue for the sub- 5 
action thereof in the spiritual courts. And by 2 and 

z dw. 6. c. 13. it is enacted, that no person shall take or 

carry away his predial tithes (viz. of corn, hay, or the like,) 

before the tenth part be duly set forth, or agreement made 

with the proprietor of such tithes, under the pain of forfeiture 

of treble value of the tithes so taken, or carried away. And 

the treble value of the tithes, so subtracted or while, may 

be sued for in the W courts. | 


* 


ron uAl 1 in an action of debt upon the statute, for not | 
xtting forth tithes, neither the plaintiff nor defendant was en- 
titled to any costs of suit. The plaintiff, in such an action, « Inst. 654. 
us not, because it did not lie in the temporal courts, pre- 
nous to the 2 and 3 Edw. 6. c. 13, and that statute makes 
ao mention of costs. And it was holden, that the de- 10 
fendant in an action of debt upon the statute for tithes, was | 
not entitled to costs under the 23 H. 8. c. 18. because suck 
«tion is not an action of debt within that statute. And as Noy. 136. 
the plaintiff had no right to costs, on a recovery in this action, 
the defendant could not have costs, although r 
Nun under ge c Fae: 4. %% „ 4 

1 5 _ | 

Zor by the 8 dg W. 3. c. 11. 8. e « That Cot br 
in all actions of debt upon the statute, for not setting forth 2 

* of tithes, whoa the single milue found by the JryaRall ont 
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WE DEBT FOR NOT, S %. 
« not exceed the zum of twenty nobles, (1) the plaintiff ob- 
« taining judgment, or any award of execution after plea 
< pleaded, or demurrer joined therein, shall likewise recover 
& his costs of suit; and if the plaintiff shall become nonsuit, or 
ce suffer a discontinuance, or a verdiet shall pass against him, 
«« the defendant shall recover his costs, and have execution 


* for the same by capias ad satisfaciendum, fieri facias, or 


« elegit.” 


Ir, in an action of debt for not setting forth of tithes, the 
Single value found by the jury, exceed twenty nobles, the 
plaintiff is not entitled to costs, for then the matter is purely 


as it stood before the statute of 8 and 9 W. 3. c. 13. 


And to enable a plaintiff to recover costs in this action, 
the single value of the tithes not set out, must have been 


found by a jury, not to exceed twenty nobles. _ 


Tuvus, in an action of debt on the stat. 2 and 3 Edw. 6. 


c. 13. to recover treble the value of tithes not set out, the de- 
fendant demurred to the declaration, which besides counts for 


the penalty, contained a count for the single value. But the 


parties afterwards agreed to submit to arbitration, and judg- 
ment was entered, to stand as a security for costs. The ar- 
bitrator determined the single value of the tithes to be 
61. 75. 6d. and awarded treble that sum to the plaintiff, 


' viz. 190. 28. 6d. together with the costs of the reference, 
and that he might sue out execution. | 


* 


(i) A noble is 65, 89. and twenty amount to 61. 135 4d. 


« wa. A a 


n ̃˙ͤ - | and 
A wo710N was now made, that the prothonotary might . 


ax the coats of nit to the plaintif, ene 3. 
c. 11. : | 


Tue motion was opposed on the ground, that the plaintiff 
yas not entitled to any costs of suit, unless the single value 
or damages had been found by a jury, the words of the statute 
being positive; and a case of Biddulpb v. Cooper, in this 
court, Hil. 23 Geo, 3. was cited; which was an action for not 
letting out tithes, on the 2 and 3 Edw. 6. c. 13. ; the plaintiff 
declared for less than 20 nobles, and signed judgment for 
want of a plea, after which he applied to the prothonotary to 

tax his costs. They consulted Mr. Justice Gou LD, who 

informed them, that as no trial or inquisition was had by a 
jury, the plaintiff was not entitled to costs. 


Ax p the Court held, that the statute was confined to the 
ce of the single value or damages being found by a jury, 
ud, therefore, refused the rule, as far as it respected the 
counts for the penalty, but allowed the costs to be taxed on 
the count for the single value. | 


SECT. v. 


Of cot in a Suit upon a Writ of Scire Facias. 


A saire Facias is a judicial writ, and grounded; regularly, ERIE 
on some matter of record, as judgments, recognizances, and 10h. N 
letters patent, on which it lies either to enforce their execu- | 
tion, or to vacate, or set them aside. But it is said that, in 2 Inst. 470. 
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SCIRE FACTAS. 
many cases, a Scire facias is granted partly upon a record, 


and partly upon such a suggestion, without which no * 


s lat. 469. 


2 Inst. 469. 
470. 


Co.Litt. 290.b. 


_ a. « 
3 Mod. 1 

4 Mod. 248. 
7 Mod. 64. 

Skin. 682. 


Sed vide Salk. 


600. 
2 Ld. Raym. 
808. | 


2 Inst. 472. 


"I. could be upon the record. 


3 have been entertained, whether, in 
case excution was not sued out within a year and a day after 


the entry of the judgment, a scire facias lay, at the common 
law, to revive such judgment. But this doubt, says Lord 
Cote, arose for want of distinguishing between personal. and 
real actions. If, continues his lordship, the plaintiff, in a 
personal action, after judgment given, or recoghizance ac- 
knowledged, sued out no process of execution within the year, 
he could, at common law, have had no scire facias, but the 
plaintiff, or conuzee, was driven to his new original upon the 
judgment or recognizance. But in real actions, or upon a 


fine levied, though the demandant, or conuzee, sued out no 


execution within the year, after the judgment given, or 
fine levied, yet after the year a scire facias lay for the land, 
&c. And the reason of the diversity was, that, in real actions, 
the plaintiff could not have had a new original upon the judg- 
ment, and therefore without a scire facias he could have had 
no advantage from his judgment ; but in a personal action he 
might have brought an action of debt upon the judgment, 


But now in personal actions, a writ of scire facias is given by 


the stat. of Westminster 2. 13 Ed. 1. c. 45. where execution 
has not been sued out within a year and a day after the entry 
of the judgment. However this statute, being in the affir- 
mative, restrains not the common law, but the party may 
«till maintain his original action of debt by the common law, 
or have a scire facias, pursuant to the act, at his election. 


« fac; 


Ny 
facia; 


”Y 
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A keire fucias is reputed i in law to be in the atten Lin. egos. 
action 3 for although it he denominated a judicial writ,” yet — pre 


the defendant may plead upon it; and every writ, to which rs ag 


te defendant may plead, whether judicial or original; is in 9299%-199+ 


law an action. Therefore a release of all actions, or of all 
executions, is a good bar, in a scire facias; and according to 
the opinion of Littleton, ONT 88h 0 g 
r eee eee 
e eee e in a suit upon a writ of Str. 807. 
xcire facias, no costs were recoverable therein previous to the ph — es 


catute of 8 and 9 W. 3. c 11. The third section of which Patch 10 


ch, 101. 
eacts,——* That in all suits upon any writ. or writs of scire ! tl Bris 


« facias, the plaintiff, obtaining judgment, or any award of 17 12 
« execution, after plea pleaded, or demurrer joined therein, 

shall likewise recover his costs of suit; and if the plaintiff 

shall become nonsuit, or suffer a discontinuance, or a ver- 

dict shall pass against him, t e defendant shall recover his 
costs, and have execution for the same by capias ad satis- 

« faciendum, fieri facias, or elegit.“ | 


IT has been adjudged, that this statute does not extend to g. neu „. 
executors or administrators ; therefore, if the plaintiff or de- 3 
fendant. in this action, sue, or be sued in that nnn Smith v. Har. 


not liable to costs. ; mer, Lill. Pr. 
| | Aae 475 G. 


-n in ts tk 3 
facias is quashed, rains anne, 


Huer v. Whi 
e aan by the pain to quack his wn — poop 
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304 | ?  SCIRE FACIAS. K 
Cas. Pr. C. P. 74. scire facias, the defendant insivted upon costs, alledging that 
— Bb: he had entered an appearance, and thereby incurred expence; 


W e it was determined that costs were never due in proceedings 


3 upon a scire facias, until a declaration ane. 


378. um 


481.• 


. In another case, eme for leave to quash a 
G.1.B.R. Writ of scire facias, the defendant having pleaded thereto in 

abatement, which was granted without costs. And by the 
| Court—lt is the same in a scire facias as in an action, where 

you plead in abatement, and the plaintiff's writ is abated, he 
| pays no costs. But they added, that, if there had been no 
sed vide au- Plea in abatement, eee eee eee 


. writ, they would have made him pay costs. 


SECT. VI. 


Of Costs in Probibition. 


*Ro.Abr. 81. 4 ER writ of Bt" FLOOR in use $0 early as the reign of 
bro Tc ro King nnn ahn 
1 P. Wms. 476. the Court of King's Bench, being the king's prerogative writ; 
amy 81,99 but, for the furtherance of justice, it may now also be had, in 
10 Co. 58,108. some cases, out of the Court of Chancery, Common Pleas, or 


Bro, Tit. Con- 
zultation, pl. 3. Exchequer; directed to the judge and parties of a suit in any 


Palmer, 

SA oy. inferior court (whether such court be temporal, ecclesiastical, 
maritime, military, &c.), commanding them to desist from the 
prosecution thereof; and is granted upon a suggestion, en- 


tered upon record, that such inferior court has assumed juris- 


PROHIBITION. 305 
395 


diction of a matter not legally cognizable therein; or that i it 
has, in any particular, exceeded the powers entrusted to it by 
the laws and statutes of the W 


Tur reason of prohibitions being only to restrain inferior \ 1a dt. 66s. 
courts within the bounds of the jurisdiction respectively al- 
lotted to them by law, the granting of them does not import 
that the ecclesiastical, or other inferior temporal courts, are 
alia than the king's courts, but signifies that the cause is 
drawn ad aliud examen than it ought to be; and therefore it 
is always said in the prohibitions (be the court ecclesiastical 
or temporal to which they are awarded), that the cause is 
drawn ad aliud examen contra coronam et dignitatem regiam. 


Many of our judges have been of © opinion, that prohi- 1 Sid. 65, 178. 
bitions are grantable ez debito justitie ; while others, on the 4 | 


4 Burr. 1950. 


contrary, have strenuously maintained, and which seems to 84 - 


de the better opinion, that the awarding or refusing a prohi- ; e 
bition is a discretionary act in the court; by which, however, + _ 12 i 
must be only understood, that the superior courts are at liberty, 4 Bac. Abr. 
under the circumstances of the case, to exercise a /egal discre- Wynch, 78. 


tion in this point; but not an arbitrary one, in refusing pro- : 


hibitions, where in such like cases they bave been generally 
granted, or where by the laws and statutes of the realm they 
ought to be granted. | 


Ir either the judge or party proceed after a prohibition has p. N. B. 40. 


deen granted, they are punishable by attachment for the con- Re. Abr. 284. 


I, 14. | 
tewpt, at the discretion of the court that awarded it; and an 3 Bl. Comm. 


X | B. N. P. 228. 


/ 


7 * ; 4 
30 | __ _ FROWMBITION, 
: action will lie against them, to repair the party injured in 


B. N. P. 218. | When a prohibition is moved for, the method is, for the 

. party aggrieved in the court below to file a suggestion in court, 

| setting forth the nature and cause of his complaint, i in being 

drawn ad aliud examen, by a jurisdiction, or manner of pro- 

cess, disallowed by the laws of the kingdom; upon which the 

court grants a rule for the other party to shew cause why a 

. writ of prohibition should not issue; and if, Upon. Shewing 

cause, it appear to the court that the surmise is not true, or 

not a competent ground for restraining the inferior juris- 

0 diction, they will deny the prohibition ; otherwise they will 

f ö make the rule for it absolute. But if the point be too nice 

and doubtful to be decided merely upon a motion, the party 

applying for the prohibition is directed by the court to de- 

clare in prohibition; that is, to prosecute an action, by filing 

a declaration against the other, upon a supposition or fiction 

Barnes, 148. (which is not traversable) that he has proceeded in the suit 
below, notwithstanding the writ of prohibition. 
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Havinc premised these few observations concerning the 
nature of, and mode of applying for, a writ of prohibition, I 
$hall now proceed to shew in what cases costs are by law re- 
coverable upon such writ, or the proceedings relating or in- 
cident thereto. 
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Every party By 2 and 3 Edw. 6. c.13. 8. 14. it is enacted, « That if 
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« before rehearsed, (1) limited or appointed by this act, uit in an ecele- 


| siastical court, 
« to be sued or determined in the king's ecclesiastical for tithes or 
« court, (2) or before the ecclesiastical judge, do sue for any before re | 
« prohibition, in any of the king's - courts, where prohi- pare bes, 
« bitions before this time have been used to be granted, deliver mM 


| some gf the 
« then, in every such case, the same party, before any prohi- ce 
dition shall be granted to him or them, shall bring and de- he _— 
liver to the hands of some of the justices or judges of the the libel and 
game court where such party demandeth the prohibition, FM 

« the very true copy of the libel depending in the ecclesi- 

«.astical court, concerning the matter wherefore the party 

« demandeth the prohibition, subscribed or marked with 

« the hand of the same party; and under the copy of the said 

« libel shall be written the suggestion wherefore the party 

« 50 demandeth the said prohibition: And in case the said And in case 
suggestion, by two honest and sufficient witnesses at the ö 
least, be not proved true in the court where the said prohi- by AT 


cient witnesses 
« bition shall be granted, within six months next after the . 


„said prohibition. shall be so granted, that then the party 7 
« that is letted or hindered of his or their suit in the eccle- bition, the par- 
3 22 : : 4 wig 
* Siastical court by such prohibition, shall, upon his or their hall have, 
upon request, 


request and suit, without delay, have a consultation granted à consultation, 


. : 3 .. and also dou- 
«in the same case, in the court where the said prohibition ble costs and 


was granted; and shall also recover double costs and da- — A 


« nages-aganat the party that punsel the raid. pc! F 


* bition, the said costs and damages to be assigned or as. 
* ses8ed by the court where the said consultation shall be 


1) The firat section of 2 and g tute, all manner of tithes and offer- 

w. 6. c. 13. rehearses the statutes ing may be zued for in the eccle- 
of 27 H. . c. 20. and g2 H. 8. c. 7. viastical courts. | 

(2) By the former part of the sta- 
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| 1 | PROHIBITION. 
| — « 50 granted; for which costs and damages the party to whom _ 
| : : « they shall be awarded shall have an action of debt, by bill, t 
| cc plaint, or information, in any of the king's courts of by 
4 record, wherein the defendant shall not wage his law, 
h : | = % nor have any essoign or protection allowed or admit- I 
« ted.” | | 
| | | of 
— 43 Ir has been adjudged, that the six months, allowed by this ky 
2 Mod. 38. Statute for the proof of the suggestion, shall be computed ac. 4 
| cording to the calendar; for this being a computation which 4 
i concerns the church, it is but reasonable that it should be ke 
| 4 made conformably to the ecclesiastical law. * 
„ OO. Ls In Moore, 573, it was holden, that the time of six months 
1 given by 2 and 3 Edw. 6. for proving the suggestion, ought 
; to be intended six months in ferm- time, and that the vacation W 
1 2 Ld. Raym. should not be deemed any part of the time. But this point n 
A | Salk, 554 has been since determined otherwise, and that the six months 
| 5 begin to run from the teste of the writ of prohibition. 
1 Malton, vv Though, where a declaration in prohibition had been or- tic 
A "TY 2 Tp 8 dered, by rule, to be made agreeable to the proceedings in | 
.M Barnes, 428. Wh 3 ; ; pa 
3 the spiritual court, and thereupon a prohibition to issue, it 
5 was resolved, that the time for proving the suggestion should 
A | be computed from the amendment, and not from any earlier 7 
5 period. a + 
EE 0 | fr 
Skinner'sCaze. * AND if the suggestion be proved before one of the judges, th 
. 55. within the six months, it is well enough, although it may not = 
be recorded till after the expiration of that time; and such * 
proof may be made during tlie vacation. 1 5 
| þ 
US * 
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PROHIBITION. 


that the plaintiff in a prohibition had proved his suggestion 
by two persons who had both been attainted of Py the 
court awarded a consultation. | 


at law, may notwithstanding be sufficient witnesses to prove 
the suggestion; the chief intent of the statute being to pre- 
vent frivolous and” vexatious suggestions; also it hath been 
held, that after the admitting and recording the proof of the 


the witnesses, or against their evidence. 


Ix the plaintiff's proof of his suggestion be defective or in- 8 v. Ti- 
sufficient, he may supply it by better, at ran time within the 


six months, but not aſter. 


tion consists of two parts, to produce one witness to each 
part. 


ferings, all such tithes and church duties as are mentioned in 
those statutes, are considered to be as much within this act, 


* within six calendar months, of the truth of a suggestion 


suggestion, nothing is to be objected against the persons of 


Tus statute requires the suggestion to be proved by two Brown v. Cra- 
SNAaW, 


honest and sufficient witnesses; therefore, where it appeared 2 Bulstr. 154. 


Bur it hath been held, that persons, such as parishioners — Nw Ho- 
art, . 
of the parish, &c. who may not be sufficient witnesses at a trial 2g Car. 2. C. B. 
4Bac. Abr. ke 


In one book, it is said to be Sufficient, where the sugges - Robeon's Case. ü 
1 Vent. 107. 


As the 2 and 3 Edw. 6. c. 13. refers to the statutes of . Inst. 664. 
27 H. 8. c. 20. and 32 H. 8. c. 7. Which extend to all kinds 
of tithes, whether predial, personal, or mixed, and also to oft 


as if particularly enumerated. And, therefore, proof must be poy v. Liner. 
2 Ld, Raym. 


1472 


lar, Litt. 155- 


) 


n 
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| S. C. Salk. $54 3 prohibition to the spiritual court, in a suit for small 
Adm. 


202. _ tithes, as well as for great. | < 


— 


Gip 8 Case. Pxcor of the suggestion is requisite in all cases, where the 

| Pool IR matter suggested i is merely matter in fact; 3 therefore, it hath 
h. 463. 

Adm. Yes. been adjudged, that the suggestion of a modus decimandi 

1 3. ought to be proved within the time limited by the act. 

Cro. Car. 208. 

Vid. a Show. ga. 


Stroud v. Hos- So, where a suggestion stated, that the suit in the spiritual 
3 Car. 208. court was for tithes of heath, and barren ground, within seven 
n — 8 years after the improvement, contrary to the statute, proof of 


V. Gifford. 4 2 . ® 

» Show. 92. the suggestion was held requisite. 
Adm.Dy. 170. 8 
b 


Boocher v. Ro- So, where a suggestion was, that the lord of the manor of 
2 Rol. Rep. 2. D. and all those whose estate he had, had been used from 
time immemorial to receive the tithes within that manor, for 
which he and they had been used to maintain a chaplain in the 
church of D.; because the plaintiff in the prohibition did 
not prove that part of his suggestion relating to the main- 
tenance of the chaplain, within six months, but N the other 
part, a conmltation « was awarded. 


* Reynolls v. | 0 Alx, hank one, who was sued in the ecclesiastical court 
«Rep zz. for not setting forth tithes, zuggested, for a prohibition, an ar- 
bitrament by which he was to pay so much, &c. it was resolved, 
that this suggestion, as well as one made of a modus decimandi, 
' ought to be proved within six months, pursuant to the 2 and 
| Ibid. 3 Edw. 6. c. 13. And by Cox, Cxoxs, and Dover IDGE, 

Acc. Congley | g 

v.. Hall, Fustices, a suggestion of a discharge of tithes, by virtue of 


Ro.R 
. D c. 13. ought likewise to be proved within the 


PROHIBITION. 


zame time. But in 2 Ro. Rep. 125, the Court said, That 
precise proof of the latter suggestion was not necessary, but 
it would be sufficient, if it was sworn, that the lands had since 
the 31 H. 8. been always reputed to be discharged of tithes, 


or that that was the common report, vel similia; and Do- Ace: Noy, as. 


DERIDGE said, nurn, 
being made in such manner. 


Is one case, it is laid down, that proof of a suggestion by Bennett 


witness thinks, or believes, will Serve. 


' ALTHOUGH the suggestion be not proved strietly, nor 
with precise certainty as to all its circumstances, yet, if it be 
proved in substance, or in such a manner as to make it ap- 


pear that the e court has dot Juriedigton, it is 
enough, | 


As where a suggestion, for a prohibition to a suit for tithes, Austen v. Pi- 


vas, that the proprietor of the rectory of B. wherein the C70. Elis. 136. 
S. C. Moore, 


lands were, and all his predecessors, had had twenty acres of 
pasture, and twenty acres of wood, in satisfaction of tithes, 
and the proof was, that he had the twenty acres of pasture, 
but not of wood, the court held it to be well enough ; for 
although the party had failed in proving his suggestion cor- 
rectly as stated, yet he had proved the substance, and enough 
to shew that the spiritual court ought not to hold plea 
thereof, If the suggestion be that the parson holds a hun- 
dred acres of land in satisfaction of tithes, and the proof be 
that he holds only sixty acres in satisfaction thereof, it is good. 


| Snell. P us. 
| bearsay, is sufficient within the ame. And proof as the E Noy * 
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PROHIBITION: 
8s if one surmise, that the inhabitants of D. (of which 
he himself is one) have paid a modus, and the proof be that 


only he himself had paid it, this is sufficient; because it outs 
the ecclesiastical court of it's jurisdiction. 


And though the proof, upon the suggestion of a modus, 


f vary from the modus set out, if it shew a good modus to de- 


Moore, 911 · 
2 Keb. 407. 
Dy. 171. a. 
Marg. Noy, 44. 
Hetl. 100. 110. 
Vide Yelv. 65 · 


2 Keb. 57. 


2 Inst. 662. 


2 Int. 668. 


prive the spiritual judge of the cognizance of the cause, a 
prohibition shall be awarded. As where a modus was al- 
leged to be that one Should pay 48. in satisfaction. of tithes, 
and the proof was, that he should pay 4s. 6 d. a consulta- 
tion was denied. 8 

Bur where a Suggestion for obtaining a prohibition to a 
Suit in an ecclesiastical court for tithes, is in the negative, no 
proof is required to be made thereof within six months by the 
2 and 3 Edw, 6. c. 13. s. 14, because a negative cannot be 
proved. As if the proprietor of a parsonage impropriate sue 


for tithes, and the cause of the suggestion be, that the par- 


Sonage is not impropriate ; or if the parson of Dale, sue for 
tithes of land in that parish, and the party, applying for a 
prohibition, suggest that the lands do not lie in that paris; 
or that the parson who sues for the tithes, was not inducted, 
&c.—in none of these cases, nor in any other, where the sug- 
gestion for a prohibition negatives a matter of fact, is it ne- 
cessary to produce any proof; and therefore prohibitions upon 
causes in the negative, remain as at the common law. 


So no proof is requisite, where the suggestion is grounded 
upon any matter of law, because matters of law are to be de- 
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suggested, that the suit in the spiritual court is for the tithe 195 | 
of tiles or turf, or other thing, not citheable by las. | * Vide » Keb. 


\ , : 
Aud it hath been determined, that the statute of 2 and 
3 Edw. 6. c. 13. 8. 14. does not operate to require proof of a 
Woodward v. 
suggestion for a prohibition, within six months, where the g 


ground of such suggestion is a composition or agreement 4 
with the parson for a satisfaction, in lieu of tithes. 7 3 5 Lin. rer. 
: 2 | Small, 
h F N 8 Yelv. 102. 1 
Ne1THER is there any occasion to prove a suggestion, 


which is grounded upon a matter, that was not, at the time Wiggon v. 
of making the statute of 2 and 3 Edw. 6. c. 13, a sufficient . 
cause to have a pra 2g but has uw made $0 by a sub- 

sequent statute. 


— 411 267. 


Ir is said, if the party, who has obtained a writ of prohi- 


bition, be ordered to declare in prohibition, that he is not . 13 C. 1. 


obliged to make proof of his suggestion within six months, * Pr. C. B. 
pursuant to the 2 and 3 Edw. 6, because the proof is, in 
zuch cave, to be made at the trial of the cause. 


Dov BL x costs shall not be given wade of provides SUg- Cobb v. Hunt, 
gestion, which is grounded upon a modus decimandi, and on > ping 0 
2 contract between the parties, because costs can be given ind Gould, 
only where the whole suggestion stands in need of proof; ; 


and here, though the modus requires iu the un Ver, 
not, and the e, lee is entire. n . 


a 2 and 3 Tas. 6. c. 13. gives es double costs 


Arg. in Creake 
1 


W eee 


- 


ö PROHIBITION. 


; — | to 8 defendant in prohibition, only where a consultation is 


R 
M. 3 Jac. awarded in default of proving the suggestion within siz 


Yelv. months, and for no other cause; therefore, it has been ad- 


judged, that, if a consultation be granted for a variance be- 


tween the libel in the spiritual court, and the suggestion 
Per Coke, or if a consultation be granted because no sufficient ground 
3 Rol. Rep. 56. for a prohibition is set out * the suggestion —no costs * 
be given. 


And to entitle a person to double costs under this statute 
for want of the suggestion's being proved within the limited 
time, @ consultation must be awarded. | 


= 4 oe suggestion, which was not proved within the six months, and 


. c. Noy, 81 the defendant took issue with the plaintiff upon the sugges- 

tion, which issue was found for the plaintiff, it was resolved, 
5 that the defendant was not entitled to double costs under the 
2 and 3 Edw. 6. because he had surceased his time. The 
words of the statute are, that he shall have a consultation and 

double costs, if the plaintiff in prohibition do not prove his 

suggestion; but here he could not have a consultation, be- 


e consultation, and then he would have had double costs. 


Foy v. Linter Wuzrs à consultation is granted, because the sugges- 
» Ld. Reym, tion was not proved within six months, the Court will not 
make the payment of the double costs and damages given in 


* 

„ 
. ** . 
7 

* 


 Watkinzony, Trxzamas where a un was obtained upon a 


cause the matter in issue was found against him. He ought 
upon failure in the proof of the suggestion to have prayed. 


PROHIBITION. | Ba 
; Edv. 6. c. 13, à part of the rule that would be unne- | 


cessary, for if a consultation be awarded for want of such 
proof, double costs and damages follow of course. 


A sv1T was instituted in an ecclesiastical court against an Barues 199. 
administrator for tithes due from the intestate in bis lifetime, Ca, F. C. K 


to which suit the administrator, alleging a modus, obtained a Ng. I 


prohibition, but did not prove his suggestion within the time et e- Jag 


limited for that purpose by the 2 and 3 Edw. 6. c. 13, and u 
it was doubted, whether or not he was liable to double costs plaintiff in 


prohibition 


1 to that statute. | was not liable 
to pg. 4 any 
Ir a ae in adden bring an action of debt for 1 —_ 2 
the recovery of the double costs and damages, given by the 
2 and 3 Edw. 6. where a consultation is granted for want of 
the suggestion's being proved within six months, he shall 
also have costs in such action. 


Taz 2 and 3 Edw, 6. c. 13. 8. 14. gives costs where the "th 
party applying for a prohibition fails in proving the truth of | 
his suggestion within six months; and this continued to be te 
only ease, where either a plaintiff or defendant in prohibition Comb. 20. 
was entitled to recover any costs, until the 8andg V. 3. c. 11. 

By the third section whereof, it is enacted, . That in all suits The gth rect. 
upon prohibitions, the plaintiff obtaining judgment, or . ENS 
« any award of execution after plea pleaded, or demurrer that scrbins 


that act con- 


joined therein, shall likewise recover his costs of suit; and **252 hall be 


conarued to 


„if the plaintiff shall become nonsuit, or suffer a discom - iter the laws 


then in 


« tintance, nn CE 6s — 


* 
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costs by exe- 
cutors or ad- 
ministrators. 


2 Str. 1062, , 


B. R. H. 3 
Andr. 62. 


l 44 
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LY 


Wills v. Tur- 
ner, H. 2 G. 1. 


Cas. Pr. C. 


Barnes, 130. 


des 


B. N. P. 331. 


Sir Harry 


Houghton v. 


H. 396. 


Starkey. In 
Scacc. H. 46. 1. 
1 Str. 82. 
S. C. Fort. 348. 
S. C. cited H. R. 


* 


* PROHIBITION. 


shall recover his costs, and have execution for the same by 


i capias ad satisfaciendum, fieri facias, or elegit,” 


Wazzs judgment is given for the plaintiff, in a suit in 
prohibition, upon demurrer, or after plea pleaded, he shall 
have costs taxed from the suggestion, and so as to include 
the costs incurred by the motion. 


Tu us in prohibition, a motion being made that the pro- 
thonotary should not allow-costs, except from the time of 
the delivery of 'the declaration, the Court unanimously de- 
clared, that the plaintiff ought to have his costs from the 


time of the suggestion, and of the suggestion itself, and all 
costs incident and subsequent thereto. 


So where, after judgment for tae plaintiff in prohibition, 
the question was, whether the costs payable by the defendant, 
Should be computed from the first motion, or only from the 
declaration? Upon search, it was found to be the course of 
all the courts, to tax only from the time of declaring, except 
in two instances, viz. Eads v. Jackson, B. R. 2 Geo. and 
Brown v. Turner and others, in C. B. where costs were al- 
lowed from the time of the original motion for the prohibi- 
tion. And Mr. Baron Fox rERSc said; that this q 
had been put to all the judges, whose opinions were conform- 


able to these two decisions. Therefore, in the principal case, 


the Court of Exchequer ordered costs to be taxed from the 
first application to the Court inclusively; and directed the 


_ officers to pursue „ aid 490590; 


for the future. 


PROHIBITION. = 


AFTERWARDS, in Swetnam v. Archer, the same question even ; 


occurred, and received the same determination 1 and, in this H. 396. Where 


$ Case IS 
case, it was agreed that the practice had been uniformly such, —* be goto 


since the resolution in Houghton v. Starkey. - have been 
2 e | never deter 
| ; mined. 
AnD this point was again agitated, in a subsequent case, Bury 4 Cram, 
N. F. 16.8. 
on account of a doubt entertained on the subject by a new 1 Str. 83. 
| | S. C. 1 Barnard. 


master of the King's Bench; when the Court resolyed, that K. B. 47. 

the plaintiff in prohibition should have costs from the very 1.256. 19 55 
first application for the prohibition, because the whole is but : . 
one suit, and the words of the 8 and 9 V. 3. c. 11. are, that | 


the plaintiff shall recover his costs of suit. S 


Bur it hath been holden, that a defendant in prohibition, 


in case of the nonsuit of the plaintiff, is not entitled to the 8 . 


costs occasioned by opposing the rule for the prohibition, but 
merely to the costs of the nonsuit. 


* 1 
1 a * 


Tu us, upon a rule to shew cause why the prothonotary Carlisle v. 


Meyrick, C. B. 


should not review his taxation of costs, it appeared, that the H. 1) C. 3. 
plaintiff in a suit in prohibition, had been nonsuited; upon 3 
which the question was, whether the defendant ought to have 

the costs incurred by opposing the rule to shew cause why the 

writ of prohibition should not be granted, as well as the costs 

of the nonsuit ? It was determined, that he ought to have no 

more, than the costs of the nonsuit. If the defendant had 

Succeeded in his opposition to the rule to shew cause why the 
prohibition should not be granted, it would even then have 

been for the consideration of the Court, whether, upon all 

the circumstances of .the case, that rule should be dig- 
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charged with costs ; but as he did not succeed in that oppo- 
sition, it must be now intended that it was groundless, and, 


consequently, there is no e for his being allowed the 
costs thereof. 


| hibition, a writ of prohibition be awarded as to some of the 

points contained in the libel in the court below, and a con- 
sultation as to others, the plaintiff in prohibition shall have 
costs. ; 


* 


Middleton v, Tu us where Fobn Middleton and his wife were libelled 


roft, B. R. 


NI. 11 C. a. Against in the spiritual court, for being married out of canoni- 
Z. R. H. 395. 


8. C. Andr. 6. cal hours, without licence or banns, and in a private house; 
a prohibition was applied for, upon a suggestion that the 
power of the ecclesiastical court was taken away by the sta- 
tute of 7 and 8 W. 3. c. 35. by which penalties were laid on 
the clergyman marrying, and the parties married, without 
banns or licence, which penalties were to be recovered in the 
temporal court. In order to bring the matter fully before the 
court the plaintiffs were ordered to declare in prohibition; 
the defendant by his plea denied (in common form) that he 
had proceeded in the spiritual court contrary to the writ of 
prohibition; and for a consultation demurred generally. 
After joinder in demurrer by the plaintiffs, Fobn Middleton, 
the husband, died; however, notwithstanding his death, the 
Court, at the instance of the parties, and because the eccle- 
siastical court might still proceed against the wife, gave judg- 
ment, that the prohibition should stand as to that part of the 
libel which was for marrying at an uncanonical hour, (i. e.) 


* 


Ir, upon argument of a demurrer to a declaration in pro- 


* 
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got between the hours of eight and twelve in the fbrendoon, 

and that a consultation we be awarded FO the residue 

of the cause. ; : 


In consequence of this judgment, application was made to 
the Court that the master might be directed to tax Anne Mid- 
dleton, the wife, her costs, upon the 8 and g V. 3.; but no 
zuggestion being then made upon the roll, of the husband's 
death, the Court refused, at that time, to grant any rule. 


Tuis suggestion being afterwards made, the matter was 
moved again, and a rule to shew cause was granted. 

Fox the plaintiff, the case of Dr. Bentley and the Bishop 
of Ely was cited; where, in a suit in prohibition in this 
court, judgment was given that the prohibition should stand « 
as to all the articles, concerning which the Doctor was libelled 
below; but upon a writ of error in the House of Lords, that 
judgment was reversed, and a new judgment given,. That 
the prohibition should stand as to part of the articles, and a 
consultation go as to the rest ; and there it came to be debated, 
whether the plaintiff in prohibition was entitled to costs, he 
having judgment only for part; and this was solemnly argued, 
upon a day appointed for that purpose, by all the judges then 


present; and finally the plaintiff had judgment thereupon for vide 4 Bro, 
i a | | Parl. Cas. « 66. 


Veon the first argument of the principal case, the whole , 
Court were clearly of opinion, that where a prohibition goes 
v part, and a consultation to other part, the plaintiff in pro- 
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hibition is entitled to costs. And Lord Hax DwùI EE, then 
Chief Fustice of this court, observed, that this case was 
within the very words of the statute of 8 and 9 V. z. = 1. 
5. 3. which are, if the plaintiff obtain judgment; or any award of 
execution after plea pleaded, or demurrer joined; and the sta- 
tute only provided for the defendant's recovering his conts in 
such suits where the plaintiff should become nonsuit, suffer a 
discontinuance, or a verdict should pass against him; neither 


of which was the case here. And as to the quantum of the 


costs, he said, that though it was an equitable construction of 
the statute, to give costs from the first motion; yet where a 
consultation was awarded as to part, it was in the discretion of 
the court, upon the circumstances of the case, whether they 
would allow costs from that time or not. | 


HowevEe x, it being objected, that the death of the husband 


before judgment had abated the suit, no rule was then made 


for costs, but the Court ordered this point to stand over for 
further argument. - 


AccorvincLy, this question was argued in a subsequent 
term, when the Court were unanimously of opinion, that in 
this case, the circumstance of the husband's death, previous 
to the judgment, was not an abatement of the suit, even at 
the common law; or, if it was, that it was clearly aided by 
the 8 and 9 V. z. c. 11.8. 7. And thereupon they made the 
rule for the allowance of costs to the wife absolute; and 
added, that such costs must be allowed from the time of the 
original motion for the prohibition. | 


Q Qi. 


851182 8 


dete 
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So it hath been determined, that a defendant in a suit in Malton v. Ack- 
prohibition is entitled to costs, where a verdict is found for A. 2 G. 3. 
him, though it be for part only of the matter in issue, and yy nk 138. 
consultation be awarded for the residue. 

Ir, in a suit in prohibition, the plaintiff be obliged to de- Creck v. Pit- 
clare as administrator (as if the prohibition be granted to a T. 16 6. 3. 
suit, in the spiritual court against the plaintiff as admi- C, n 
nistrator, for tithes due in the intestate's lifetime) and be- iger Reg: 
come nonsuit at the trial, he is not liable to the payment of 
costs. | | | 


APLAINTIFP in prohibition is entitled to costs, by the sta- 
tute of 8 and 9 W. 3, c. 11. only where he obtains judgment 
after plea pleaded, or demurrer joined ; but if there be judgment 
by default in a suit in prohibition, and the plaintiff have da- 
mages upon a writ of inquiry, for the contempt in proceeding 
after the writ of prohibition delivered, he will be entitled to 
costs, by virtue of the statute of Gloucester, c. I.: this was 
determined in the following case. 


Uron a motion to set aside a writ of inquiry of damages in SirE.Bettinson 
prohibition, after judgment by default, upon which the jury SO ee 
had found damages for the plaintiff, it was alleged on the d, F. C r. 
part of the plaintiff, that the citing him to appear in the spi- 3.0. B. N. P. 
ritual court in a plea of which that court has no cognizance; 8 Bea 
and whereby the plaintiff may sustain great damage, is a con- _ Raym. 
tempt of the laws of the land, and therefore the defendant - — 1 
ought to make the plaintiff satisfaction for the damage sus- 348. 350. 
tained by the proceedings in the court below ; and this the «as 
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| PROHIBITION. 5 
defendant tacitly admits, W against 


him by default. And if the plaintiff be entitled to da- 


mages, he is also to costs, under the statute of Gloucester. 


Taz Court inclined to be of this opinion, but took fur- 


ther time to consider of the matter. On a subsequent day, 


the question was solemnly argued ; after which the Court 


: gave the plaintiff leave to proceed on his inquiry, and di- | 
_ rected the prothonotary to tax his costs. But because, in this 


case, the defendant was prosecuted for a contempt at com- 
mon law, as judge of the spiritual court, and he could not 
possibly be in contempt until the rule was made absolute 
to stay his proceedings, the costs were allowed only from the 
time that the rule for the prohibition was made absolute. 


IT should seem that the case reported, by the name of Sir 
Edward Bettison v. Savage, in Com. 335. is the same with 
that above stated; though it must be confessed, the reports 
differ very widely in several material points. 


AccorpinG to Comyns, the plaintiff having declared in 


prohibition, the defendant, quoad any proceedings since 


the writ of prohibition delivered, pleaded not guil:y, and for 
a consultation demurred: there was judgment for the plain- 
tiff upon the demurrer, and upon a writ of inquiry of da- 
mages in that issue, the jury found 2d. damages. And the 
Court were of opinion, the plaintiff should have costs; and, 
upon error- in the King's Bench, this judgment was af- 
firmed. And, afterwards the reporter adds, a writ of error 
was brought in parliament, which was dropped upon bis 


— that it was reasonable, and agreeable to the au- 
thorities in law, mat enen eee 


* 


Ir one of the issues joined upon à declaration in prohi- 2 Lange. 


B. R. M. 130 
dition be, whether the defendant hath proceeded in the spi- Cro. Car. 49. 


S. C. 1 Ro 
ritual court subsequent to the granting of a writ of prohi- Abr. ak 


dition, and, at the trial, it be found against the defendant ; J. 447. 

or if, in an attachment upon a prohibition, it be found that A 1 
the party proceeded after the writ of prohibition awarded, | 
the plaintiff, in both cases, is entitled to recover i and 

costs for the contempt. 


Ir defendant in prohibition compels the plaintiff to de- 
clare, and then pleads a nugatory plea, the Court will, on 
motion, order him to pay costs to the plaintiff, 5 


As where, at the defendant's instance, it was made part Seed v. Wol- 
of the rule for a writ of prohibition, that the plaintiff 19/49 b. «. 
should declare in prohibition, The defendant afterwards Barnes, 148. 
demanded a declaration, and threatened a nonpros for want 
thereof, Whereupon the plaintiff's agent prepared a de- 
claration; but when it was ready, he was told by the de- 
fendant's agent that he need not deliver it; however, having 
been at the trouble and expence of preparing it, he delivered 
the same, and demanded a plea. Defendant pleaded nothing 
to the merits, but only that he did not proceed in the spiri- 
tual court after the prohibition, gave a rule to reply, and de- 
manded a replication. Upon which the plaintiff obtained a 
rule for the defendant to shew cause-why he should not pay 
plaintiff the costs of the proceedings in prohibition. The 
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PROHIBITION. 
rule was now made absolute. The Court looked upon the 


plea to be a sham nugatory plea, not being to the merits of 


the cause; the allegation that the defendant has proceeded 
contrary to the prohibition, is, and must be put into every 


i declaration of this kind; but whether he has so proceeded or 


gives costs after plea pleaded, or demurrer, but this is not a 
plea within that statute. 


ones: 
© R. H. 146.2. 
2 Str. 1149. 


of submitting without further litigation. 


not, is totally immaterial. The statute 8 and 9 V. 3, c. 11. 


18 4 80 

Bur, though a plaintiff in prohibition may have prepared, 
and actually tendered, a declaration to defendant, proceedings 
shall be stayed without costs, where the defendant is desirous 


Tavs, upon shewing cause against a prohibition, the 
Court made the rule absolute, with a direction that the plain- 
tiff should declare in prohibition. He tendered a declara- 
tion, but the defendant refused it, and applied to stay pro- 
ceedings, as being willing to submit. The plaintiff in- 
sisted he had a right to go on, in order to get at the costs of 
the motion, which he could not otherwise have. But the 
Court stayed the proceedings without costs; saying, the di- 
rection to declare was in favour of the defendant, who might 
wave it, / 
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SECT. VII. 


of Costs in Proceedings upon Writs of Mandamus. 


T. writ of mandamus is a high prerogative writ, issuing, 9 Com. 110 


in the king's name, from the Court of King's Bench (chat pa 


court having a general superintendency over all inferior ju- 
risdictions and persons), and directed to any person, corpo- 

ration, or inferior court of judicature, within the king's do-, 
minions, requiring them'to do some particular thing therein 
specified, which appertains to their office and duty, and 

which the Court of King's Bench has previously determined, 7 
or at least supposes, to be consonant to right and justice. 


Tux original nature of the writ of mandamus, and the end g Burr. 1267. 
for which it was framed, direct upon what occasions it should 
be used. It was introduced, to prevent disorder from a failure 
of justice, and defect of police. Therefore, it ought to be 
used on all occasions where the law has established no spe- 
cific remedy, and where in justice and good government there 
ought to be one. In the more ancient cases, indeed, the , T. R. 404. 
grounds upon which the Court of King's Bench have granted 
or refused a mandamus are not explicitly stated; but the 
grounds on which that court will either grant or refuse such 
writs, have been clearly developed and stated in the later de- 
eisions, particularly in those which occurred during the time 


when Lord Ma nsr1E81L b presided as Chief Justice. His lord- « Burr. 1044. . 


thip has repeatedly declared, that the Court of King's Bench 28. . 
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would neyer interpose, by granting this prerogative writ, unless 
the party making the application (and having a legal right) 


8 T. R. 65142. bas no other specific legal remedy. It must be a legal as well 
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as a specific remedy; therefore, if the party applying for a 
- writ of mandamus make out a legal right, the court will not 
consider his having a remedy in equity as any answer to the 
application. And. even though the party may have another 
legal specific remedy, if such other remedy be obsolete, the 
court will grant a mandamus, As, for instance, in the case 


vide B. R. H. of admission or restitution to an office, for which a mandamus 
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has frequently, in modern times, been granted, althou gh the , 
party had another remedy by assize. 


Tx1s writ is the proper remedy to enforce obedience to 
acts of parliament, and to the king's charters, and, in such 


| Vide B. R. H. cases, is demandable ex debito j ustitiæ; but where the right is 
| ry 2189: of a private nature, as in the case of an office, in which the 


N 3 
>," wie. Ao. ERS 


. 


4 we 
** A Fs 
. R TA - 
GETS» WS 7 Fs. * . 


public are not concerned, such as a deputy register, it is dis- 
cretionary in the court either to grant or to refuse it. 


Tas writ of mandamus is grounded on a suggestion, by 
the oath of the party making the application, of his own 
right; whereupon, in order more fully to satisfy the court 
that there is a probable ground for such interposition, a rule 
is made (except in some cases where the right is manifest, 
when they will grant the writ upon the first motion) di- 
recting the party complained of to shew cause why a writ of 
mandamus should not issue, which rule to shew cause must 
be always upon the same person or persons to whom the writ 
is to be directed. If, at the time appointed by this rule, no 


zufficient cause be shewn, the writ itself then issues, at first in 

the alternative, either to do thus, or signify some reason to 

the contrary; to which a return, or answer, must be made at 

a certain day. And, if a return be made to it, which, upon 

the face of it, is insufficient, then there issues a peremptory N 
mandamus, to do the thing absolutely; and, if tbat be not 
immediately obeyed, or if no return be made to the first writ 

of mandamus, the court will grant an attachment against the 
disobedient or refractory parties. 


Bur if the party to whom the writ is directed, at the first, 
makes a return, which, on the face of it, is good and suf- 
ficient, the Court of King's Bench will proceed no further on 
the mandamus. But then, if the return be false in fact, or 
in substance, though true in words, the party injured may 11 Co. gg · b. 
have an action upon the case against the party making such 
return, and shall recover damages equivalent to the injury 
sustained; or, if the matter concern the public government, . K. 
and no particular person be so interested as to maintain an 
action, the court will grant an information against the per- 
zons making the return. And if in such action (brought in Salk. 430. 
the Court of King's Bench), or information, the return be 
falsified, a peremptory mandamus will be granted; unless a 2 Ser. 8g. 
writ of error be brought on the action for the false return, Wms. g51. 


pending which, no peremptory mandamus shall go. 


As, at common law, a plaintiff might recoyer damages in 
an action upon the case for a false return to a mandamus, he 
is now entitled to costs, where he succeeds in such action, by . 
virtue of the statute of Gloucester, c. 1, ; and, that being the 


If a return be 
made to a man- 
damus, the 
party zuing out 
the writ may 
5 plead thereto;. 
to which the 
party return- 
ing may re- 
ply, &c. 


— —— _— 
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B. 


1 could neither plead to, nor traverse, the return 


to a mandamus, at the common law, but, if the return was 


false, his only method of obtaining redress was, as above. 
stated, by action on the case. But now by the statute of 9 Ann, 

c. 20, after reciting, that divers persons who had a right to the 
offices of mayors, bailiffs, portreeves, and other offices within 
cities, towns corporate, boroughs and places, or to be bur- 
gesses or freemen of such cities, &c. have either been illegally 
turned out of the same, or have been refused to be admitted 
thereto, having in many of the said cases no other remedy 
to procure themselves to be respectively admitted, or restored 


to their said offices or franchises of being burgesses or free- 


men, than by writs of mandamus, the proceedings on which 
are very dilatory and expensive, it is enacted—* That as 


« often as, in any of the cases aforesaid, any writ of manda- 


mus shall issue out of the Queen's Bench, the courts of 
« sessions of counties palatine, or out of any the courts of 
« grand sessions in Wales, and a return (1) shall be made 
« thereunto, it shall and may be lawful to and for the per- 
«« son or persons, Suing or prosecuting such writ of manda- 
* mus, to plead to, or traverse all or any the material facts 


(1) The first section of 9 Ann, indeed, in extraordinary cases, here 
c. 20. requires a return to be made the Court apprehended much mis- 
to the first writ of mandamus, Be- chief from the delay, they would 
fore this act, an attachment did not require a return to the alias, and, 
issue for want of a return, till after gometimes, even to the first writ, 
a pluries mandamiis, and after that a Vide Salk. 429. 434 Skin. 669. 


perem̃ptory rule for a return, which 6 Mod, 25. 


created much expence and delay: 
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« contained within the said return; to which the person or 

persons making such return shall reply, take issue, or de- 
« mur; and such further proceedings, and in such manner, e 
« $hall be had therein, for the determination thereof, as might ge bad. n®* 
« have been had if the person or persons, suing such writ, zh. cttechag 
« had brought his or their action on the case for a false re- Veen brought 


for a false re- 


turn; and if any issue shall be joined on such proceedings, urn. 
« the person or persons suing such writ, shall and may try 

« the same in such place, as an issue joined in such action on | 
the case, should or might have been tried; and in case 4 And in case 
« yerdict shall be found for the person or persons suing such I 


« writ, or judgment given for him or them upon a demurrer, pas POE. 


« or by nil dicit, or for want of a replication or other plead- dun 2 61-5 ee 


« ing, he or they shall recover his or their damages and costs, com 
« in such manner, as he or they might have done in such —— 
on on 


« action on the case as aforesaid ; such costs and damages to — Jo, rw 
« be levied by capias ad satisfaciendum, fieri facias,.or elegit; tory ave rig 
« and a peremptory writ of mandamus shall be granted with- | 
« out delay, for him or them for whom judgment shall be 
„given, as might have been, if such return had been ad- 

« judged insufficient; and in case judgment shall be given for And if judg- 


the person or persons making such return to such writ, he Hay ect very 
« or they shall recover his or their costs of suit, to be levied _—_ _—_ 


* in manner aforesaid.” | T 


* 


THz 12 Geo. 3. c. 21, after reciting, that, although a 
writ of mandamus, to admit any person to the franchise of 
being a citizen, burgess, or freeman of any city, town cor- 
porate, borough, cinque port, or place within England or 
Wales, is obeyed, the person applying for the same is, never- 
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theless, put to great trouble, delay, and expence; and that, 

by the laws in being, in many cases, no provision is made 

for giving costs to the party suing out any such writ, where 

genen the same is obeyed ;—enacts—* That where any person shall be 
a citizen, 88 * entitled to be admitted a citizen, burgess, or freeman, of any 


t ly to the 

Foote bibs. © such city, &c. and shall apply to the mayor, or other per- 
. son, officer or officers, in such city, c. who have or hath 
notice that un- (; 


e abe TE, authority to admit citizens, burgesses, and freemen therein, 


ficer shall 80 


Nr) Ai. be admitted a citizen, burgess, or freeman thereof ; and 


: wn _ ce shall give notice, specifying the nature of his claim, to such 


that time, the < mayor, or other officer or officers, that if he or they shall 


Court ofKing? 


Bench will * not so admit such person a citizen, burgess; or freeman, 


applied to for 


2 mandamus, © Within one month from the time of such notice, the Court 


- of King's Bench will be applied to for a writ of mandamus 
And if, incon- © to compel such admission; and if such mayor, or other 


the officer's re- © officer or officers, shall, after such notice, refuse or neglect 
— 4 «-to admit such person, and a writ of mandamus shall after- 
_ 8 — 1 «wards issue to compel such mayor, or other officer or of- 


mus do, 


ally c 2 ficers, to make such admission, and, in obedience to such 


1 ee writ, such persons shall be admitted by the said mayor, or 
the officer * other officer or officers, a citizen, &c. of such city, &c. then 


make the ad- 


mission, then < such person shall (unless the court shall see just cause to the 
he shall pay to 


the person ap- © contrary) obtain and receive from the said mayor, or other 
plying for the 


mandamus all ** Officer or officers, so neglecting or refusing as aforesaid, all 
the costs in- 


curred on ac. the costs to which he shall have been put in applying for, 


A”: « obtaining, and serving such writ of mandamus, and en- 
« forcing the same, by a rule to be made by the court out of 
« which such writ shall issue, for the payment thereof, to- 
« gether with the costs of applying for, obtaining, and en- 
« forcing the said rule; and if the rule so to be made, shall 
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| e not be obeyed, then the same shall be enforced in auch | 
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ir e eee ee 
there are many cases, to which they do not extend, therefore, 
in all those cases, the proceedings must be according to the 


course of the common law. 


From the case of Rex v. 8 it should seem that, — 46.9. 
where a rule to shew cause why a writ of mandamus should Wenn 


not issue, is discharged, either because the case is not proper 
for a mandamus, or that a sufficient ground is not stated to 
induce the court to interpose in that way, the party against 


whom such writ is prayed, is, in general, entitled to costs; 


though under particular circumstances, the court will dis- 
c_ such a rule without costs. 


Tas Ko to, S 
was as follows; a rule was made upon Fobn Bankes, Esq., 
lord of the leet for the borough manor, or lordship of Corfe- 
Castle, in the isle of Purbeck in the county of Dorset, to 


shew cause why a writ of mandamus should not issue, direct- vide 11 C. 
ed to, and requiring him to hold a court-leet in and for the © 46. 8 


said manor, and there to proceed to the election of a mayor 


of the said borough of Corfe-Castle for the then present 
year, | 


Wu cause came to be shewn, upon the merits, against 
this rule, Lord Mans#18LD proposed, that the counsel far 
the defendants should file their affidavits; that the prosecu- 


- 


| MANDAMUS. 
| tor's counsel might be able to judge, whether, upon the a. 
davits on both sides compared together, the election of the 
mayor de facto was a doubtful election, and fit to be tried upon 
an information in nature of a quo warranto; or whether it 
was a mere colourable election, and clearly void. Por, 
if the former should prove to be the case, the Court ought 
not to grant a mandamus; in the latter case, they ought. 


Tuis was accordingly done, and four days afterwards, 
Mr. Serjeant Davy, who was for the prosecutor, having read 
over the affidavits, filed on the part of the defendants, was 

content to give up his _— I INIIN | 


PO II Be 


Bur Mr. Bankes not being willing to quit his claim to 
costs on the rule being discharged, that point was litigated. 


Tux Court having heard both sides, thought it reasonable, 
upon the circumstances disclosed to them, to discharge the 
rule without costs. 


In the King v. the Bishop of Cbester, a rule calling on 
- the defendant to shew cause why a mandamus should not 
issue, commanding him to licence a curate of an augmented 
curacy, to which there were cross nominations, was discharg- 
ed, because the party had another specific legal remedy by 
quare impedit. And the Court desired it to be understood 
that, as two different applications had been made for a man- 
damus to a bishop without a good foundation, if a similar 
one were made in future, on the same ground, * 
discharge the rule with costs. | 
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Wks any wt ct eee in a Vide 3 Bt. 
suit in Chancery, or on the equity side of the Exchequer, both TY ey 
these courts are so sensible of the 'deficiency of trial by writ- 
ten depositions, that they usually direct the matter to be 
tried by jury. But as no jury can be summoned to attend the 
Chancery, or the court on the equity side of the Exchequer, 
the fact is generally directed by the former court, to be tried 
in the King's Bench, and by the latter, at the common law 
zide of their own court, upon a feigned issue. 

Fz1Gnep issues are also, frequently, used in the courts of 
law, by consent of the parties, to determine some disputed 
right without the formality of pleading, and thereby to save 
much time and expence in the decision of a cause. ft 


Wada e 2 
always abide the event of the verdict, though not mentioned 15G. 8. 
in the rule for the feigned issue; but, it is otherwise, where 0 
zuch an issue is sent by a court of equity to be tried in a 
court of law, for, in the latter case, no costs are given on the 
verdict, but the finding of the jury is returned to the court of vide « Au. 


„ eee 
Muiy, where the costs are discretionary. 8 


W Herbert v. 
mme ETON . 


FEIGNED ISSUES. 


B. K. P, 256; 2, certain lands were within the township of Kendall in Nest. 
. -b, moreland, a pamphlet was published by Dr. Rotheram to 
IN Hoskins prove that such lands were within that] township. Upon 


v. Lord Berke- 


ley, B B. R. M, which, the Court of King's Bench was moved, that an infor- 
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mation might go against the Doctor, upon an allegation, that 
this book was written with a view to influence the jury of the 
county of Westmoreland, on the trial of the above question, 
Upon shewing cause against the rule for an information, it 
was proposed and agreed by the counsel on both sides, and 
by the Court, that it might be tried at Lancaster upon a 
feigned issue. Accordingly the question was tried, in that 
shape, at Lancaster, and a verdict was found for the defen- 
dant, viz. that the lands were within the township of Kendall. 
| Upon the return of the postea the master refusing to tax the 
defendant his costs, a motion was made for the direction of 
the Court i in that TION: 


| 4 this matter had been argued at the bar, Wx ic hv, 
Dax ison, and Fos r EA, Fustices, (absente Lee, Chief 
Fustice,) were clear, that the Court, in this case, had no dis- 
cretionary power as to costs, but that costs by law must fol- 
low the verdict. That this was not a new question, but was 
determined in this court, in the case of Still v. Rogers (1) 
1 Ann. where a feigned action was ordered to be tried at the 
assizes, upon an issue directed by the Court of King's Bench 
upon a matter in the Crown · office, and, a verdict being found 
for the plaintiff, he had his costs. Nicbolls v. Nicholls, was 
also a feigned issue, and costs followed the verdict. * 


() 2 Lin. Abr. 477. Waicur, Nu aid, this book . zu- 
thority in matters of practice. a 


FEIGNED. ISSUES. 


this is always so when a feigned issue is directed by a court of Gay, Rip. 25. 


law, but when a feigned issue is directed by the Court of 
Cbancery, then this court gives no costs, but the finding of 
the jury is returned to the Chancery, and costs are there in 
the discretion of that court, because the statutes giving costs 
bm EE INIIENE 
ann ſip. evote. 


Accorvinc to Mr. djs report of this case, 
the objection taken at the bar, to the defendant's right to 
costs, was grounded on a supposed distinction between the 
cases of a feigned issue in a civil action, and a feigned issue 
in a criminal proceeding; in the former, it segms to have 
been admitted, that costs ought always to follow the verdict, | 
but in the latter, it was insisted, none ought to be paid, be- 
cause neither party is entitled to costs in a criminal proceed- 
ing. | | ; 

In Say. the case is stated as follows: upon a rule to shew 
cause, why an information should not be filed against the 
defendant, for a misdemeanor, a feigned issue was, by con- 
cent, ordered. | e 


Tas issue having been found for the defendant, and the 
rule to shew cause having in consequence of the verdict been 
discharged, the question, apon an application by the defen- 
dant for costs, was, whether, as costs were not mentioned in 
the rule for the feigned issue, or in the rule for discharging 
the rule to shew cause, he ought to have a7; 
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but not any of the rule to chew cause. 


: 1 "RI ai ariewerito the objection, 
that, this feigned issue being ordered in a criminal proceed- 


Supra. ing, no costs ought to be paid, cited Still v. Rogers, where a 


eee eee eee ee 

Vas, nevertheless, adjudged that costs ought to follow the 
bre And, he added, from a note of that case, in his 
possession, it appeared, that, although costs were not men- 
tioned in the rule for the feigned issue, the determination of 
emen Bench was, e e 
ane. 


— 


LT Bur, nenn ow bet 6 
2 Wit. br. matter of course, follow the verdict in a feigned issue, or- 
dered in proceedings on the crown side of the Court of King's 
Bench, the costs to be taxed on such a feigned issue, are 
only those of the feigned issue itself. that is,—uch costs as 
were incurred from the time when the issue was first ordered 
and agreed to; unless the terms of the consent-rule are such 
as to include costs incurred antecedent to such order and 


agreement. 
n r Tu us where, upon a motion 7 an attachment for 1 


(1) In . recent cane, the Court of aues to be tried, to compel the par- 
King's Bench strongly intimated an ties to consent that the costs zhould 
opinion, that, as feigned issues were be in the discretion of the court. 


only granted with the leave of the Vide Hoskins v. Lord Berkeley, B. 


ö court, it would be prudent in fu- R. M. ge G. g. 4 T. R. 492+ 
ws ture, when they permitted such is- | 


> =» © 9 


FEIGNED ISSUES. 
e eee inves ce 19 thy whether thee 2 
F 67 | 1 55 * 


A vervicr being found for the defendant, the Aae 
was, whether he ought to have the costs of the een 
* as those of the feigned issue? 

"Ty was determined, that he ought to have the costs of the 
feigned issue only. And by the Court, — There is not any 
difference betwixt the present case, and the case df a feigned 1 
issue, ordered upon a rule to shew cause why an information | 
should not be filed; and it has been, frequently, holden, that , 
in the latter case only the costs of the cn issue ought to | 
be paid. 


So where a feigned issue had been agreed upon, between Thomas v 
the parties, and by approbation of the court, in order to try B. R. P. g1G.e. 
a corporation right. This issue having been tried, and found NO ONT. + 
for the prosecutor in the original motion, for the informa- 
tion in the nature of a quo warranto, the question now was 
(upon a motion for the direction of the Court to the master), 
whether the prosecutor should have all his costs previous to the 
feigned issue, or any, and what part of them; or whether he 
Should only have his costs from the feigned issue? 


Denon and WII uor, Tuslices,—were clear, that the 

costs to be taxed upon such a feigned issue, were only the 

costs of the feigned issue itself, and not any costs an- 

OO e e + 

« iggue.“ | | 
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AnDd they both said, that it would be endless to enter into 
the costs previous to the feigned issue; for they would always 
be sure to have disputes, which party was right, and which 
„ 


ISAS W parenes concurred in their opinion; which he 


ä explained to mean (and to which they assented), from the. 
time when the feigned issue was first ordered and agreed to. ; 


the feigned issue, after it was agreed upon and ordered, were 


considered as part of the costs, which were to be taxed to the 


plaintiff; (who had prevailed in the questions nnn 
before the 96a. 


— 32 a mandamus having been awarded, whereby the 


B.R.T. 28and defendants, who were justices of the peace, were commanded 
29 C. 2. 


5 Say. Rep. 229. to appoint overseers of the poor for Walsal-Foreign, the re- 


turn was, that Walsal-Foreign i is not a distinct division from 


Malsal- Borough. 


N RULE was afterwards made t6 shew cause, why an in- 
| formation dealt not be filed against the defendant for 
false return. 


Uron chewing cause to this rule, a feigned issue was, with 
consent, ordered, to try whether Walsal-Foreign was a dis- 
"Mace te from. Walsal- Borough; and it was inserted in 


Mat ron. the rule Sr the fyigned lau, that coats ahonld abide the ., 


of the trial, 


I rx being found by the verdict, that Walsal-Foreign is a 
distinct division from Walsal- Borough, and a peremptory 
mandamus being awarded, the question was, whether the de- 
fendants ought to pay the costs of the rule for the informa- 
tion, which were incurred by the prosecutor before the 
feigned issue was ordered ? | 

Ir was resolved, that they ought not. And by Rr DER, 
Chief Fustice,—Lt has been said, that, if the rule for the in- 
formation had been made absolute, and there had been a ver- 


dict against the defendants, the Court, unless they would 


have consented to go before the master, would, as has been 
the practice in some cases, have set a ſine so large, that the 
third part thereof might have been sufficient to reimburse the 
prosecutor his costs, or at least a considerable part thereof; 
and it has been inferred, that, as the question would have 
been the same upon the information, as it was upon the 
feigned issue, the costs of the rule for the information ought 


to be paid. But all this proceeds upon a mistake; for, as the 
question in the information would, in effect, have been a a 


question concerning a civil right, namely, whether Walsal- 


Foreign ought to have separate overseers, the Court, although 


had refused to go before the master, would not have set a 


large fine. 


IT is observable, that the Court, in giving judgment in 
Rex v. Nicholls, do not appear to have adverted, in the 
Slightest degree, to the part of the rule for the feigned issue, 
by which it was stipulated, that costs should abide the event 

. Z 2 


339 


34 F EIGNED ISSUES. 
of the trial. Which is the more extraordinary; as the existence 
of that stipulation, in the consent rule for a feigned issue, 
has, in a subsequent case, been made the express ground of a 
contrary decision to that in the case last stated. For where 
in a cause on the crown side of the Court of King's Bench, a 
rule was entered into, by consent, that all matters in dif- 
ference between the parties should be tried in a ſigned ac- 
tion, and that the costs should abide the event of the issue, it a 
was determined that the whole costs, both on the crown and + 
civil side, antecedent and subsequent to the feigned issue, 
should be paid to the party prevailing therein; because, as 
the costs of the feigned issue only, would have followed the 
- verdict of course, without any consent for that purpose, the 
constituting such consent part of the rule could be done with 
no other view but that of comprehending the whole costs. 
| This was adjudged in the case of Oldknow v. Hearne 
8 which was as follows. 


' * 


| 9 Ax information, in the nature of a quo warranto being 
or Rexy. For. prayed by Seagrave against Foxcroft, a feigned action was - 
33 U . mr agreed to by the parties, to try a right of election to the of- 

2 Burr. 1017. fice of town-clerk of Nottingham; for which appointment 


both Foxcroft and Seagrave were candidates. 


| Tax consent-rule was to the effect following. Rex v. 
« Foxcroft,” &c. The first part of the consent is, © that the 
t matters in difference between the parties shall be tried in a 
« feigned action:” then the rule goes on, that Oldknow 
should be plaintiff, and Wainwright defendant ;” and par- 
ticularly specifies and settles the several issues that were to be 


FEIGNED ISSUES. | 
with Then comes a clause of consent, © That the judge 
« who Should try the cause, should be at liberty to endorse 
« any special matter, that might arise at the trial, upon the 
« postea.” Then it concludes thus—* And by the like con- 


« gent, it is lastly ordered, that the coats chall abide the event 
« of the issue. 


Tazre were four issues to be tried, a 
found for the defendant, and as to the fourth, there was a 


Special verdict, upon which, after argument, judgment was 
likewise given for the — 


Ox a subsequent day, this case then bearing the name of 
Rez v. Foxcroft, cause was shewn, why the said defendant 
Foxcroft should not pay to the prosecutor in this cause, his 
costs as well in this cause of Rex v. Foxcroft, as in the in- 
formation in the nature of a quo warranto against Robert 
Seagrave ; and likewise the costs in the mandamus moved for 


against Cornelius Huthwaite, Esq. late mayor of Notting- 
bam, 


Ax p it was urged, that no other costs were payable but 
those that arose upon the civil action, viz. the feigned issue. 
And for this, the authority of the case of the borough of 
Walsal was relied upon, as a resolution directly in point. 


Ox the other side, it was contended, that Mr. Seagrave, 
the prosecutor, was entitled to the costs of the whole, 
namely, the costs in the cause of Rez v. Foxcroft, the in- 
formation against Seagrave, and on the mandamus directed 
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to Huthwaite, as well as the costs of the civil suit, upon the 
| feig ned issue. © x 2 


Load MansFiELD was of opinion, that the Court were 
tied down by the consent-rule, to direct the costs of the whole 
to be paid by the defendant Foxcroft. It was made in the 
cause where an information was prayed against him, in the 
nature of a quo warranto, to shew by what authority he 
claimed to be. town-clerk of Nottingham; to which office 
Seagrave also claimed a right. Foxcroft thereupon con- 

sents, that the matters in difference between the parties shall 
be tried in a feigned action ; and then he consents, in express 
terms. that the costs shall abide the event of the issue. 
Which must mean the whole costs, or else it has no meaning 
at all; for the costs on the civil side (arising upon the feigned 
issue only) would of course abide its event, without needing 
any rule, or any consent for that purpose; that point having 
been fully settled long before the making of the present con- 
sent- rule Consequently, this consent takes in the other 
costs, on the crown side. | 


THe other three judges were of the same opinion, Rule 
made absolute. | 


Williams v. Ar the trial of a feigned issue at bar, in which the Attorney 


A Ge- 

neral. © General was defendant, the plaintiff, apprehending that he 

1 3 could not proceed with safety, declined opening the cause, 
urt. . / 


Excheq, 248, and submitted to a non bros; and it was holden that he should 
pay no costs, the defence being on the behalf of the crown, 
who neither pays nor receives costs. 


We 


|  FRIGNED ISSUES, | 1 452 Shak 
e rat dandy the plaintiff on a non- Began on 


Sir Ge 
-ovit in a feigned issue, is liable to costs, though the point in Wan wks 
cn Re TOE I gor. In Sea + ak 
il 3 
. 480 


In i Ae 


tried, and there was u verdict for the defendant upon- the n 


issue of the most material consequence, and for the plaintiff „ ee 


upon the others, it was holden, that I any ng wore RERIGS 1 Wil 384. 
for the plaintiff, he must have his costs. a 


Ir an issue be directed out of chancery > bo tried, and the Anon. 
party plaintiff in the issue gives notice of trial, and does not 
countermand it in time; upon motion, the Court of Chancery 
will give costs, and not put the defendant to moye the court of 
law where the issue is to be tried, 


1 F. Wis, 68. 
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BRINGING MONEY INTO COURT; AND UPON 
A VERDICT OR JUDGMENT, AS TO PART ONLY, 
FOR THE PLAINTIFF. 
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SEC. J. 
0 Of Costs, upon Amendments. 


SECT. II. 
Upon a Repleader. / 


SECT. III. 
When Money has been paid into Court. 


SECT. IV. 


Where Fudgment, or a Verdict, is given, as to part only, 
2 for the Plaint i. 


SECT. I. 
of Costs upon 2 


A.unengnte might ang the common law, both 

in,civil and penal actions, whilst all the proceedings continued Gilb. H. c. P, 

in paper, for they were then considered as only in eri, and e rooms x 

therefore subject to the control of the courts. But, after the Cr. Ger. 

pleadings were once entered upon record, it was formerly 

held, that by the common law no amendment could be per- its ws i 

mittacl goes within the very erm in 0 thn HY ̃ Ul es 

so recorded was done: for during that term the record is in 

the breast of the court; but afterwards it admitted of no al- 

teration. But now the courts are become more liberal; and ? 

where justice requires it, will allow' of amendments at any 

time while the suit is depending, notwithstanding the record 

be made up, and the term be past. However, where an 

amendment is made in any subsequent term, the proceedings | 

must still be supposed to be in paper, for where the court 1 Burr. gaz. 

cannot help seeing that they are upon record, they have no 

authority to give leave to amend; except in such particulars 

VVV 27 
And even where the pleadings are still in paper, we W. 

. not permit an amendment to be made, unless ap- 

plication, for that purpose, be made within a reasonable 
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InsTzap of paying costs, at common law, for leave to 
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AMENDMENTS. 
| amend defective pleadings; it seems that, where an applica 
Vide 2 Inst. tion was made for that purpose, it was usual for the court 
Pref. Co. Ent. to impose a fine upon the party, or, according to the better 

opinion (1), upon the pleader, (in whose ignorance or inad- 
vertence the defect originated) for his bad pleading, and then 
to grant the amendment prayed. This power of fining for a 
bad plea (whether it might be imposed on the party or ad- 
vocate,) was exercised by both the superior and inferior 
courts; but having been much abused, particularly in the 
latter where the fine was paid to the lord, it was provided by 
the statute of Marlbridge, 52 H. 3. c. 11. that « neither in 
« the circuits of justices, nor in counties, hundreds, and 
et courts baron, any fines shall be taken pro pulchre placi- 
E tando, or beaupleader,” that is, for leave to amend vicious 
pleadings. And it should seem that this prohibition is ex- 
tended to the superior courts, by the statute of Westminster | 
the first, 3 Edw. 1. e. 8. confirmed by 1 Edw. 3. Stat. 2. c. 8, 


Frou this abolition of the ancient fines imposed by the 
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' (+) Lord Coke speaks of this fine 
pro stultiloguio both in his 2 Insti- 
tute, 122, and in the preface to his 
Entries; in the former of these 
books, he maintains, that it was not 
imposed on the counsel for his mis- 


take, but on the party for leave to 


amend a bad plea, However, in the 
preface to his Book of Entries, his 
lordship holds a different opinion; 
in proof of which he cites a record 
of 5 Hen. g. in these words: Ra- 
4% dulphus de Bardfield qui narravit 
« pro germano filio Turoldi, in 
% migericordia pro 8tultiloquio;*” 


and then proceeds thus, . quod, 


* 


« inter alia acta publica, evincit 
manifeste, juridicum ea tempes- 
© tate, non clientem, mulctatum 
© fuisze; iniquum enim 8 
© clientem pœnas luere pro delicto 
« ;urecongulti, quod tane nihil aliud 
6 fuisset, quam in miserum cumu- 
% lasse mizeriam, viz, mulctam pro 
male placitando impozuigse clien- 
« ti, qui idcirco dice u fecit Jace 
« turam. Dominus 


% Wilby, anno 24 Edw. g. Juritpe· 


« ritos ad septum curiz allocutu- 
« rus, dixit, Feo ay view le temps Ju 
6 55 vous 5562 plede un errontou⸗ 

« que vous alastes al prison. 


1 
fairly, deduce the practice, which now generally prevails, on 
such occasions, of subjecting the party applying for leave to 
amend, to the payment of the costs thereof; for, as the giving 
leave to amend is an indulgence from the court, who had no 
longer a power to fine pro sfultiloquio, it was thought rea- 
sonable that the party should at least pay costs upon amend- 
aka 55 | 


AnD at this day, generally speaking, whenever cither party VideLoſſ,1gg, 
has leave to amend, the condition of paying costs is annexed ® 
to the rule, 


Taz plaintiff, however, may amend bis declaration in mat- . . B. R. M. 
ter of form, after a general issue pleaded, and before entry, 1 Lill xy 
without paying costs or giving an imparlance; but if the 8 99: * 
amendment be in matter of substance he must pay costs, or 

give an imparlance. And if the amendment be in substance 

after a special plea pleaded, the plaintiff must pay costa, 

although he had rather give an imparlance, So where the Taylor v. 
defendant had demurred to the declaration, and given a tuin l. . 
to join in demurrer, it was holden that the plaintiff ct; 


A of costs. 


Ix was formerly holden, that, upon an amendment before place v. Twi. 
plea, it was in the defendant's election either to have costs, or 27% 2 Reb. 
take an imparlance, but, where the amendment was made sub- N 
$equent to the plea, that it was optional in the plaintiff to pay 

costs, or give an imparlancy z but, in a modern case, it was dx Le . 
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nel, rere. regolved, NL i WR resides with 


_ 70. <1 the defendant 64 


AvrarTY oblalaing leave to amend, on payment of costs, 
is only liable to such costs as are necessarily occasioned by the 
amendment. | 


* 


Vide 2 Bl. 


Rex v. Roger Tu vs where, e e e eee e hne thc 
Ss. the master might review his taxation of costs, the case was, that 
CO: 763- the defendant had had leave to amend his plea, on payment of 
costs, but the amendments made in it were not essential to 
the real merits, nor such as defaced the record (there being 
much more struck out, than put in). The allowance made 
to the prosecutor upon the amendments of the plea itself, and 
of the subsequent pleadings, dependant upon it, had been 
only made, in proportion to the actual amendments made 

therein; and not as for an entire new plea. | 


_ Loxp MansFiELD.—The principle is certainly right, 
that where the defendant has leave to amend his plea, the 


Prosecutor ought, in justice, to have liberty to reply quite 
de novo, if he judges proper; and also that, in all events, he 
ought to be allowed the expence of attending and consulting 


(1) In all cases of amendments, the declaration, the defendant is en- 
after plea pleaded, the defendant titled to four days time to plead; 
has liberty to plead de novo, and has and all the prothonotaries and ge- 
two days for that purpose after the condatries (except Paranor) were of 
amendment made and payment of opinion, that in zuch case, a new 

_ Coats, N. Reg. B. R. M. 10 G. 2, four days' rule to plead is also ne- 
FED But in Blunt v. Morris, 2 Bl. 585. cessary. Vide 1 Lill. Pract. Reg. 
* it was held that on amending 475. D. 


AMENDMENTS. © wo - 
and feeing counsel, in order to advise whether it be prudent er 
or proper to reply de novo, or not. ; 


Bur where he does not judge proper to depart from his 25 
former replication and reply de novo, but only makes such al ·ꝛ 
terations in it, as merely pursue and are the natural and ne- 
cessary consequences of the alterations made in the plea by 
the defendant, and which alterations in the replication do not 
deface the record (which he took notice was the present case,) 
nothing more ought to be allowed, than in proportion for 
such necessary alterations and amendments in the replication, 
and it's several dependencies; for it must not be left in the 
prosecutorꝰs power to load the defendant unnecessarily, either 
out of spite or vexation, or for any n exceeding 
the bare necessity of the thing. 


Ma. Justice Dex150n (the only other judge then in 
court) was of the same opinion. 


ConszQuenTLYz "as the master of the Crown-office had 
acted agreeably to this reasoning, the prosecutor's counsel 
took nothing by their motion. . 


Bur, though the terms of granting leave to amend are, in 
general, the payment of such costs as the opposite party must 
necessarily sustain by reason thereof, the courts have, in some 
instances, under particular circumstances, directed amend- 
ments to be made without costs. 


As where, after judgment upon a demurrer, in the entry of a—_ 


3 Mod. 112. 
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350 | - AMENDMENTS. . 
— the award of a writ of inquiry upon the roll, a few words 
have been (viz. by the oath of twelve good and lawful men,) were 


fter 
3 t omitted the Court held it amendable without costs. 


oO bs 

Tite v. the | = 1 

. 8 $o where ejectment was brought against the Bishop of 
cester, B. R. Worcester and six others, who all seven entered into the rule 


411 nm. to confess lease, entry, and ouster. The plea roll, the dis- 
Vi. mad. 16. tringas, and the jurata, were against seven defendants, but 
” the nisi prius roll and the postea, made mention but of five 
defendants. After verdict for the plaintiff, it was moved 
that by this omissioh of two of the defendants in the nisi 
prius roll, and postea, the action was discontinued against all. 
Upon which the plaintiff made application to the judge wao 
tried the cause, to return the postee, that all the seven de- 
fendants were found guilty ; which was. the fact; for all the 
defendants appeared at the trial and made defence, and the 
verdict was given against them all. The judge, accordingly, 
returned all seven guilty, upon the postea. The plaintiff, 
- afterwards, moved that the Court would give him leave to 
amend the nisi prius roll, &c. by the plea roll. The Court 
Said, as it appeared by the issue roll, that issue was joined by 
all seven, the omission of two defendants in making up the 
nisi prius roll was a mere mistake of the clerk, and, there- 
fore, well amendable. Afterwards Sir Bartholomew Shower 
moved, that the plaintiff should pay costs for this amend- 
ment, because the defendants had sued a writ of error, for 
| this error only but the Court rejected the motion, because 
| this amendment was made before judgment was given, at 
rk. which time (1) the defendants ought not to have sued their 
4 writ of error, but should have waited 8 | 
been given, 


— br ahh 


before entry of it, the defendant brought error. Afterwards, 8 
in the entry of the judgment, the clerk made an error by 
mistake; eee ee e, 
. Fi 216 
in another ee e court jpermitiad's Nip 0 Ridge v. Irton. 


B. NP. 24G. 
abn. 1 # 


4 


vitium clerici. 


1 


| Again, leave was given to amend an information of for- Anas. ur. 
ta gery in ten places, without costs or imparlance, because the Salk. 56 N 
amendments made no alteration of the fact. 


W b — 9 

a . 

fect in the entry of a special verdict ; the party, plaintiff or 1 Lill. Pr. Reg, 
defendant, in whose negligence the fault originated, Shall paß 1 


such costs. Though, in one case, the court allowed the con- e wok | 


rumsden, 
RS WOT OTE ES — 
10 
without costs. 5 5 1 Ld. 
| 335: 


1 the statute of 5 Geo. 1. c. 13. a writ of error was 


not ampndable, becanee, it was said, that amendments are 1 Leo. 134- 


Ld.Raym. 71. 
granted for the support of judgments, but the principal de- ? Carth. 268. ” 


Sign of writs of error is to reverse them. But now, by the 

above $tatute, all writs of error, wherein there shall be any - 35 
rariance from the original record, or other defect, may and © 
hall be amended, and made agreeable to such record, by the 
respective courts where Such writs of error shall be made re- my. 
| turnable. | F 1 


* 


* 


% 
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SedvideCowp. Uron amendments of writs of error, it should seem that no | 


1 costs are payable. In the case of Sir Fobn Fortescue Aland 
the John Foo v. Mason, the Court declared themselves of that opinion, 
. K. H. 302 saying, that as the statute contained no provision with re- 
e spect to costs, in such cases, they did not see how they had 


C. a Str. 863. authority to give any. 


ee 80 where there was a vatiance between a writ of error 


2.8. 24] ms and the record, which neither party would move to amend 


Raym. 1587-,. for fear of paying costs, the Court, having observed the de- 


E. B. 462. fect, declared that they might ez icio amend the writ of 


2 Str. 902. 
ah error, and make it conformable to the record, by virtue of the 


5 Geo. 1. c. 13. without any application, for that purpoze, by 
either of the parties. And they further resolved, that the 
plaintiff in error was not liable to costs upon such an amend- 
ment, the statute not directing any to be given thereon. 


Tas case Seems to be also reported, by the name of Mar- 


17. ret and Gardiner, in Fitzgib. 268.; and it is there laid down 
W by the Court, that, where an amendment of a writ of error is 
prayed upon the statute of 5 Geo. 1. c. 13. it is to be without 

costs: but if the prayer be also to amend the assignment of 


errors, the rule is with costs, because then the party comes for 


a fayour of the court. 


cid. H.C.P, Ar rax a writ of error brought, the court, in which the 


171,2. 


Salk. 49. judgment Was given, will, generally, in favour of the judg- 


Nicholas v. 


Chapman, ment, permit the defendant in error to amend the record. 
Far 848,6 But there is the following diversity with respect to the terms 


ilkinson v. 
1 a Mod. upon which they will grant this indulgence. If the plaintiff 


_— } 


\ E. . = 


AMENDMENTS. 
in error wave his writ of error, and agree to prosecute it ho Vide Tho. Jon. 
farther, after the amendment, the defendant in error shall not 2 14. Raym- 
be allowed to amend. but upon the condition of his paying the tf ki $1097 
costs, not only of the amendment, but also of the writ of 3 ad. 116. 
error; because, till the record was amended, the, plaintiff in 
error had a sufficient cause for bringing the writ. | But, on 
the other hand, if the plaintiff in error, after and notwitk-⸗ 
standing the amendment, elect to proceed, the defendant will 
then be allowed to amend without paying the costs, even of 
the amendment; for, in the latter case, it is obvious that the 
plaintiff did not depend on 2 
for the cee e e | hes 


Tax defendants, in an action of replevin, A 8 5 


an order to amend the avowry on payment of costs, their . . 


agent, after the plaintiff's death, but before he was acquainted OF 


- with it, paid the costs taxed on the amendment to the agent of 


the plaintiff ;—and the judges in the Team ordered the 
money to be repaid, 


SECT. II. 


of Cools upon 4 Repleader. 
' 
W ˖ aroma e” 
immaterial, or insufficient” to determine the righty/ 50 that fe. 3. 
the Court, after trial thereof, cannot know for whom judg- 30g. a: . 
ment ought TOY they regularly award a repleader, 1 
Aa 


a 4 a 
* 
a * 
1 o 


""P 5 
” * 


7 
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give judgment quod partes replacitent ; unless it appears, 
5 from the whole of the record, that no manner of pleading the 
maatter can avail, and then a. repleader would be nugatory. 


Salk. 679. Ir a repleader be granted, the pleadings must begin de 
GMod. a. 4 Bac 


Abr. 126. 5 novo at that stage of them, whether it be the declaration, 
| "plea, replication, &c. wherein there appears to have been 
d A e eee, 


FEE 
> 


6 Mod. 2. No costs are allowed to either party upon a WR be- 
* . cause it is a judgment of the Court upon the pleading; and 


a ve, {0h both parties were in fault to suffer an immaterial or insuf- 
ficient issue to be joined, and therefore neither of them can 


have any claim to receive costs from the other. 


Anon. C.B.T. - Tn us where, in an Ee TOR of assumpsit against an admini- 
2 W. and M. 


2 Vent. 296. stratrix, the defendant pleaded that she herself (instead of the 
intestate) made no such promise, after verdict a repleader was 


awarded, without costs on either side. 


Noble v. Lan- So where, in an action of trover, the defendant pleaded non 
Barden a, assumpoit; and issue being joined thereon, the cause was tried, 


Reg Cp, anda verdict was found for the plaintiff; but this issue being 


2 
awarded. A rule to replead was afterwards given by the 


plaintiff, and, for want of the defendant's repleading, judg- 
ment was signed by default, and a writ of inquiry executed. 
Upon which a question arose, whether the prothonotary, in 
taxing costs on signing the final judgment, Should allow the 


| plaintiff the costs of the immaterial pleading, and trial j— 


4 


Lee | — wa ave 


as, Pr. C. P. immaterial, the judgment Was arreste d, and a repleader 


tf 


"5 
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and the Court Wem that he should not allow vieh co 
dee thers tun dee fully cul York det 


| SECT. Ul. 


of rnd when Money bas non 200 into Court ON 


I; the plaintiff accept of the money brought into court upon Ba. Abt 
a plea of tender, he shall pay costs to the defendant. * 
. "5 4 | | ViderVent.21. 
| 1 | | Barnes, 357,8. 
Tre practice of bringing money into court first arose in Wikis. 
the time of Lord Chief Fustice KetvnG, and was introduced Woodhouze, 


M. 1G. 2. b. K. 
for the purpose of avoiding the hazard and difficulty of plead- Str. 787. 


S. 1 


ing a tender; and with a view of enabling a party, who had A F.-Y 
had no opportunity of making a tender, or at least had omitted 599. 1 
to do so, to satisfy the debt, for which the action was com- 


menced, without incurring any further expence. 


Wuzn, therefore, a defendant does not controvert a plan- 
tiff's right of action altogether, but merely the amount or 
quantum of his demand, he may (in a species of action where 
the practice is allowed) as a matter of course before plea , T. R. 211. 
pleaded, and, at this day, even after plea, by obtaining a judge's 
order for the purpose, pay $0 much money into court, as he 
apprehends to be really and justly due to the plaintiff; and no 
inconvenience ensues to the plaintiff from this practice, be- 
cause, in general, the condition of paying costs, up to that 
time, is made part of the rule giving the defendant leave to 
bring the money into court. 
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2 IA Ir the plaintiff proceed in his action after the defendant 
H. 8 G. 2. has paid money into court upon the common rule, and after- 
N wards move to take it out, the Court will give him leave to 
Be. «Mag. do 60, upon condition of paying to the defendant the costs 
— IT 
. 1 8 
„„ money paid in, the plaintiff proceed to 
i ; ! Crane trial, and thereupon either become nonsuited, or do not re- 
thi a ab, cover damages exceeding the sum brought into court, he 
shall pay costs to the defendant. 


„Sers | Bur, by proceeding after the defendant has paid money 
. into court, the plaintiff does not forfeit his right to costs up 
sell, Bart. 


eee to that time, in case he, afterwards, at any time "oy, trial, 
— EY donnentt to accept of it, and to stay nn. 
ubi supra. 5 


B. R. H. 280. 3. TuIs doctrine "RY 3 contradicted in the case of 
Say. Rep. 196. Berwick v. Symonds, wherein it was holden, that the plain- 
tiff, who had proceeded after the defendant had brought 

money into court, and then discoutinued his action, was not 

entitled to costs up to the time of bringing the money into 

court. But, notwithstanding this decision, the constant 

practice, at least of late years, in the King's Bench, has been 
conformable to chat established, by the cases above cited, in 


7. K. 629. of the plaintiff to the time of the defendant's paying money 


the Court of Common Pleas. a 
| = Hartley v. Fos where, upon a rule obtained by the plaintiff, to shew 
| | .— p05" rg cause, why the master should not be directed to tax the costs 


* 


mro couꝝr. | 
into court, and those of the defendant from that time to the 
time of countermanding the notice of trial ; and why the de- 
fendant should not pay the balance to the plaintiff; it ap- 
peared, that the plaintiff had, notwithstanding the payment 
of money into court by the defendant, proceeded in his action, 
so far as to deliver the issue with notice of trial, and that he 


Per Curiam.—On inquiring of the master, it appears to 
be the constant and regular practice, that the plaintiff is en- 
titled to have his costs to the time of paying money into 
court; and the defendant all his subsequent costs. Rule ab- 
Zur if the defendant pay money into court upon the com- 
mon rule, and the plaintiff proceed in his suit actually fo 
trial, when a verdict is found for the defendant, or a juror is 
withdrawn by consent, the plaintiff is not, in either case, en- 

titled to any costs at all, not even to those incurred previous 
: to the time of the money being paid into court. 


In oEED in Griffiths v. Williams, where the plaintiff, after 
the defendant had paid money into court after plea, upon a 
judge's order, proceeded to trial, and obtained a verdict, 
which, being only for the exact sum that had been brought 
into court, was afterwards set aside, and a verdict entered 
for the defendant; it was: holden, that the plaintiff Should 
have costs up to the time of the payment of the money into 
court, and that he should pay the defendant the subsequent 
costs. | 


* 


Ibid. 11. 
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Bur this part of the case last cited has been expressly 
denied to be law; and the above distinction between the 
cases, where a plaintiff proceeds in his action after money 
has been paid into court, and desists before trial, and where, 
after such payment, he actually goes on to trial, and then 


has a verdict against him, is now, by some very recent deter- 


minations of the Court of King's Bench, fully established. 


On the trial of this cause the defendant obtained a verdict, 


but, as he had paid money into court before trial, it was now 


moved that the plaintiff should be allowed his costs up to 
that time, on the authority of Hartley v. Bateson, and 
Griffiths v. Williams; and that they might be deducted out 
of the costs to be paid by him to the defendant. 


Bur BuLLEeR, Justice, —said, that though the plaintiff 
was entitled to the costs up to the time of paying money into 
court, if the application were made before trial, yet that the 
nnn 
of Griffiths v. Williams could on be supported. 


Per Curiam. W Wa? 


 Acarn, after the declaration was delivered, the defendant 
paid 540 l. into court, which the plaintiff did not then take, 


but proceeded to trial, when a juror was withdrawn by con- 


sent. And the question was, whether the plaintiff was or 

was not entitled to the costs till the time of paying the money 

into court? The master having taxed those costs, a rule was 

obtained to hem cause why the taxation should not be set aside. 
| , 
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Taz Court — said, that whenever a juror e (a) (0) 8.P. Comb, 


dw * | 


Burr, Justice. observed, that the tuen di of the 


rule decided this question; for it was part of the rule, that if 


the plaintiff would not accept of the money brought into 
court, with the costs, &c. the aid money should be struck out 


of the declaration. Then if it be struck out, that is not 


considered as part of the declaration. Rule absolute. 


78. n 


* 
o 
* 3 


- 
A. SY 


4 | 


8 


Tas costs of paying money into court, and taking it out Coon v, 
by the plaintiff, must be paid- by the defendant, although he 
tendered the money to the plaintiffs attorney, before auch pay- Sg. Reg- 
ment into court, who then refused to accept of it ; for though 
the defendant might tender the debt, he could not tender the 


TE 8 


Tnobon the condition of paying costs usually constitutes 
part of the common rule for bringing money into court, yet, 
where it appears that the action was brought and kept on 
W m ee e e 


annexing that condition. 


(i) The form of the common rule 
for paying money into court, now 
used in the King' Bench, is as fol- 
lows: 

2 next after three weeks 
of the Holy Trinity, in the goth 
year of King George the Third. 

Denn, III is ordered, that the de- 


Fenn. I ſendant have leave to bring 


into court four pounds four 
shillings; and thereupon, un- 
less the plaintiff shall accept 


Perks, T 


8 and 9G. 2. 


. 258. 


8 "4 Cas. Pr. 
C. P. 120. 


thereof, with costs to be taxed 
by Mr. Benton, in full discharge 


of this suit, the said 47. 45. 


shall be struck out of the de- 


claration, and paid out of court 
to the plaintiff, or his attorney, 
and upon the trial of the issue, 
the plaintiff shall not be per- 
mitted to give evidence for the 
said ql. 44. Upon the motion 
of Mr, Minshull. 

| By the Count. 


1 


NN V. ; 
oulditch, B. 


1 Burr. 678. 
8. C. g Bac. 


Abr. 84, 


. 


de oppressive ; and, therefore, they did discharge so much of 
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TI us, in an action upon the case for the use and occupa.. 
R. P. 31 G. 2. tion of a house, the defendant had obtained the common rule 


for liberty © to pay 21. 5s. into court, and to have it struck 


« out of the declaration on payment of costs. The plaintiff's 
attorney applied to get these costs taxed and take the money 
out of court. Upon which, a motion was made, on the part 
of the defendant, that this rule so far as related to the costs 


might be discharged ; and also that the plaintiff should pay 


the costs of the suit itself, and also the-costs of that applica- 
tion. e 


Ta motion was grounded upon the following circum- 


- Stances :—a quarter's rent (amounting to 2 J. 58.) and no- 
thing more was due from the defendant to the plaintiff, The 


defendant was always ready to have paid it ; but the plaintiff 
kept out of the way in order to prevent a tender, and yet 
brought this action as above stated. The defendant sum- 
moned the plaintiff before a judge to shew cause, why, upon 


payment of the debt and costs, proceedings should not be 
stayed. The plaintiff's attorney pretended that his client had 


other demands, and, therefore, refused to take the 21. 5 s. and 
costs. And 80 the judge was precluded by this allegation 


from interfering, and could make no order; in consequence 


of which, the defendant was obliged to apply to the court for 
the common rule, to pay the 21, 5 s. nnn 
then incurred. 


Tux Court, upon full consideration of the matter, looked 
upon these proceedings, thus carried on by the / plaintiff, to 


* 


INTO coR T. 


the common rule, as directed the payment of costs by the de- 
fendant to the plaintiff 3 but rejected the other part of the 
ti 4 6 | 1 - 


. 
* * * F<? L 
& 1 * f 1 E 1 Mo” 
5 {+ . 9.7 0 


_ And. by Lord MansrizI p, Chief Fustice—Upon the 217 2M 


particular circumstances of a case, the Court has a power, 
although the general rule be otherwise, to give leave to bring 
money into court upon the common rule without costs; and 
the present, wherein the plaintiff kept out of the way on 
purpose, to avoid a tender of the rent, is a proper case ſor 
giving such leave. It is, in the general, of course, to allow 

costs, where leave is given to amend: but the Court may, upon 
the particular circumstances of a case, give leave to amend 


Denrson, Justice.— The Court has, certainly, a power, 
vhere the justice of a particular case requires it, to dispense 
e e eee e r sadlbs aerl n 
. e * 


e . is, ve no case, where 
costs are more generally given, than upon the granting of a 
new trial; and yet a case may be so circumstanced, as to 
make it proper for the Court to grant a new trial, without 
n nenn 


WiIrMuor, Faitice—The Keen of this case are 
$0 peculiarly hard, that the Court ought to go as far as by 
the rules of law it can in granting relief. If the first appli- 
cation had been for leave to bring money into court upon the 


— 7 == — 
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3 Ishould have been for giving it; 
and I see no reason why it should not be now given. 


* 
\ 


Ir the defendant pay money into court upon the common 
ele, with respect to some counts only of the declaration, and 
the plaintiff think proper to accept of it, he is entitled to 
costs upon the whole declaration up to that time. 


Bur the practice is different in the Court of King's Bench; 
where, if money be paid into court upon some of the counts 
only, and the plaintiff NETIC GY 'to the costs 
N of those counts. | 


n in an action upon a policy of insurance, 
the declaration contained several counts, averring interest in 
different persons. The defendant paid money into court 
upon some of those counts, which the plaintiff took out. 
And, the master having only taxed the plaintiff his costs on 
those counts, it was moved, that the master might review his 
taxation, and allow the plaintiff costs upon all the counts; 
on the ground, that the other counts were not added for the 
purpose of vexation, but were essentially necessary, in order 
to adapt the declaration to the truth of the case as it might 
appear at the trial, it being doubtful who was interested. 


Lox op kan ron, Chief Justice. — The invariable rule of 
this court has been not to allow the plaintiff all the costs 
under these circumstances; and it-is founded on principles of 
justice. When a defendant pays money into court on some 
of the counts only, it is saying, in other terms, that he admits 
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that the plaintiff . to a cer- 
tain extent, but that he means to defend himself against the 
charges contained in the other counts. And the plaintiff, by 
taking the money out of court, een , e : 
nf | 


Per Curiam. Rule refazed. 


oy s 


WHERE a plaintiff I Rathbone v. 
money into court upon the common rule, and has a verdict 28 F Proc 
against him, although he is entitled to the money paid into 8. 2.00% 


court, it is usual for the Court to order it to be paid to the g 3 +- 


S. P. Anon. 
| defendant towards the satisfaction of his costs, or if the um 2 — 
exceed what is due to him on that account, 50 much thereof Maddox p. 


as will be sufficient for the purpose. 89 
| Bunb. 87.060 Sed vide B. u. . s. Seb. dn. 


to avs wlll eee © Bate v- Crane, 
had been brought into court, upon the common rule, * . 
but, before the trial, applied for leave to take it out, the | 
Court granted it, with costs to the time of bringing the money 
in, the plaintiff first paying the subsequent costs to the de- 
fendant out of the money in court, if sufficient; and if not, 
the plaintiff to supply the deficiency, and thereupon proceed - 
ings to stay. 


1 


Ir, in an action in the Court of King's Bench, the plain- 
tiff choose to accept of money brought into court on the 
common rule, the court will not grant an attachment against 


in 
: 141 
W148 
: 
G 1 
if 
1 
1104 
Ni 
1898 
[1 I! 
2 77 
1 
15 
Nin! 
: 3 
5 1 
ö 14 
q Wa ; 
i: 
C 1 
6 i | Wl / 
os , - 14 
; : 1338 
3d in 
1 
9 "4 it 1 
4 ; 
BH. 4 L717 
4 : 1 
BET: 7! 
r 
Ec l „ 
1 ö 
WILT 4 
n © 
n 1 4 
nes 15 | 
"1: RU BHAY 
Wir ©: 
2 3780 Vis 
t 49 
1333 INH 
Why 10 
\ 731 1 a? 
+, 4:45! G 
| * Ms : 
12 170 
eie 
7 161 
5 . 
»i if 10 
2 | 1 x 
4 1 
| 4 | | 
1 l 
: II 14 
N ii if 
_ 
T4 P . i 
i iy 
+ off Fi ny 
12 i „ 
| 4553584! 5 
wg" $15 141 
5 En 
1 n 
"+ jt wh nl 
4 {4 th 
| 111 118937 
. 14 
1 i! 1 
. it; 
f Wi 
x 1 141 it 
f 911 { 10 
Nen 
it 
1 in 17, 
inen 
1 nt! ws 
man 
iin 
ain 
5 
3 Ht i 
iin 
TURK 
nf 11 Is 
Will! 
INT 4 
| HUM 
Nane 
5 in : 
14 
ag! LM 
4 11 is 
HAR if 
1 Rh 10 
J 1 14 
iin 4 
* 14 
F 1 14 
in 1 
| 14347 
143: 111 1 
1 | 14 
WET 101} 
: k wa. 11 
* ti 
| "BY 1 
f 7 urn 
b 
Fc) 
* 
35 + 
. 
1 
þ 
* 
of 


— — 
— — — 
— 


—— OI 


ä — — en EN 


— 


— 
—— — 


= 
„ 


PAYMENT Or MONT 


the deſendant for the ee of the costs up to that 
time, their rule in that particular not being compulsory; 
but the plaintiff must, in such case, go on to trial, and, 
although he may not recover damages to the amount of the 

zum paid into court, he dhall have n 


| . 


Hand v. Lady As where, i in an action of 3 the defendant 8 


Dinely, 
H. 18 G. 2. 
2 Str. 1220. 


eight pounds into court upon the common rule. The plain- 
tiff took it, and after taxing the costs up to that time, de- 


manded them of the defendant; but, as these were not paid, 
he went on to trial, and obtained a verdict for seven pounds 


eighteen shillings. It was insisted, that, as the plaintiff was 
overpaid by the money taken out of court, he ought not to 


have the costs of the proceedings subsequent to the bringing 


it in. But the Court held, that, as to the costs, this case was 


ta be considered as if no rule had been made, because the 


terms of it had not been complied with by the defendant; 
and that, in such case, it is not usual to grant an attachment, 


Scarrall v. 
Horton, 


M 146. 2. 
Barnes, 28g. 
S. C. Pract, 
Reg. C. P. 259 · 


but the plaintiff, as the rule is only a conditional one, goes 
on. And they directed the postea to be delivered to the 
plaintiff, in order that he might tax his whole costs; but he 
was ordered, upon taking out execution, to allow for the 
eight pounds which he had taken out of court. | 


Tas Common Pleas form of the common rule for bringing 
money into court, formerly, corresponded with that now used 
in the King's Bench, but the former court, considering it as 
defective, because not obligatory on the defendant as to the | 


/ 


nero cor. | 
payment of costs, have altered (1) and rendered it com- 
pulsory in that respect; and, consequently, now, in case 
the plaintiff shall think proper to accept the money paid 
into court, and the costs are not paid up to that time, an at- 
tachment may be had against the defendant in en 1 


I 


Ir the antun accept the money paid into court, bis at- 2 Cro. Pr. gd. 


torney must procure, from the master or one of the protho- Ta 


notaries, an appointment to tax the costs, and serve a copy of 
the same, upon the defendant's attorney. This is now the 


rule both in the Common Pleas and King's Bench, though a 


contrary practice, formerly, prevailed in the latter court; 
where it was holden that, unless the defendant, after paying 
money into court upon the common rule, served the plaintiff 
with notice of an appointment before the master to have his 
costs taxed, the plaintiff was not bound to take any notice of 


(1) The following is the form of 


not accept thereof in full dis- 
the common rule for bringing money 


charge of this suit, that then 


into the Court of Common Pleas; the defendant shall immediate- 
Viz. 55 ly bring the did thirty-one 

In the Common Pleas. shillings and six pence into this 

Trinity Term, in the goth year of the court, and the said thirty-one 

reign of King Geo. g. shillings and six-pence shall be 

Denn against Fenn, Wednesday the considered as struck out of the 
23d of june. IT is ordered declaration, and be paid out of 


F 


chat the detendant shall pay to 
the plaintiff, or his attorney, 


thirty-one shillings and six- 


pence, together with costs to 


be taxed by one of the pro- 


thonotaries of this court, if the 
plaintiff will accept chereof in 
full discharge of this suit, and 
chat thereupon all further pro- 


 ceedings in this action chall be 


ayed; but if the plaintiff will 


court to the plaintiff, or his 
attorney, and upon the trial of 
the issue, the plaintiff shall be 
permitted to take a verdict for 
80 much only, as he shall prove 


beyond the said thirty-one shil= - - 


lings and six-pence. 


On the motion of Serj. — for 
the defendant. 


By the Cour, 
GERRARD, 


edit. 143 th 
. Br. ©. r. 
259. 
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Li 


' the rule. Bot the Court of King's Bench conceiving this 


part of their practice to be inconvenient, in the following 


. Cage, declared that, 'in future, the notice of the appointment 


4 Kabel! v. 
poo A B. R. 
3 3- 
4 T. R. 10. 


eee eee eee e eee shall be 
ann "I 


I this case, the defendant paid money into court at the 
time of pleading, which the plaintiff then took, but pro- 
ceeded to trial, when he was nonsuited. And he obtained a 


rule on a former day in this term, to 'shew cause why he 


Should not have his whole costs, notwithstanding he was non- 


suited, on the ground that the defendant had not served him 


* 


with notice of an appointment before the master to have his 


costs taxed ; which 


Erskine now insisted was necessary, according to the prac- 
tice the court; in which _— master. 


- 


Mer who opposed this motion, 000 that the 
books of practice did not agree upon this subject; the affir- 


mative being laid down in Imp. 4 ed. 224; and the negative 


in Richards. Pract. B. R. 228; Harr. Pract. B. R. 933 
and 1 Crompt. 3 ed. 143. 


BuLLER, Fustice.—This is the first motion of the kind | 


ever attempted to be made; for it calls on the defendant to 


shew cause why the plaintiff should not have his full costs, 
notwithstanding he was nonsuited ; if the nonsuit cannot be 


supported, he should have moved to set it aside; but as it 


remains in force, he cannot have his full costs. Neither is he 


re c rt. 1 
entitled to the costs even up to the time of the defendant's 


paying the money into court: that was decided the other 


day. The rule of practice, which has been relied on in sup- 
port of the motion, seems inconvenient; but inconvenient and 
absurd as it may be, we should hold ourselves bound by it, 
(being only two judges in court.) However, supposing this 
to be the established practice, it will not govern this case; 
for even if the defendant (not the plaintiff) be bound to give 
notice of the appointment to tax the costs, there is a prior 
act to be done by the plaintiff, namely, his signifying to the 
defendant his assent to take the money; for, if he will not 
assent to that, it is nugatory for the defendant to give notice 
of an appointment which the plaintiff will not observe. 


Grose, Justice, agreed, that it was necessary for the 
plaintiff to signify his assent to accept the money, before the 
notice of the appointment was served. 


ArTERWaRDS BULLER, Justice, said, the master is now 
catisfied that it is more convenient that the plaintiff, than the 
defendant, should give notice of the appointment to tax the 
costs: therefore let it be understood, in future, that such is 
the practice. Rule discharged. 


Br the 4 and 5 Ann. c. 16. 8. 13. it is enacted, * „That ,__.. TIRE 


« if at any time, pending an action upon any such (1) bond — 4 
« with a penalty, the defendant shall bring into the court fendant may 


bring into 
(1) This word Suck refers to the © the tame, upon payment of a 2 
preceding clause, which mentions . 2 in 
—*+ Any bond which hath a condi- tain,” 


40 discharge of 
tion or defeazance to make void | tame. 


* 
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« where the action shall be depending, all the principal 
« money, and interest due on such bond, and also all such 
«. costs as have been expended in any suit or suits in law or 
e equity upon such bond, the said money so brought in shall 
be deemed and taken to be in full satisfaction and dis- 
a 4 charge of the said bond, and the court shall and may give 
«« judgment to discharge every such defendant ws and Gs. 
«« the same accordingly.” 25 


1 


| 88 the aids of this clause are $0 express that 

a defendant, bringing the principal and interest into court, 

in an action of debt upon a bond with a penalty, shall pay 

all such costs as have been expended in any suit or suits in 

« law or equity upon such bond;“ yet the authorities, 

which have occurred upon the subject, appear to be contra- 

Movility, Jo: I sx an action of debt upon a bond in the Common Pleas, 
| r Cie the defendant pleaded payment before the day, the plaintiff 
8 replied non solvit, and a verdict was found for him; The 
judgment being reversed, on account of the immateriality of 
the issue, another action was, afterwards, brought upon the 
bond in the King's Bench, and the defendant then moved to 
stay proceedings, on bringing in principal, interest, and costs. 
The Court held, that the plaintiff was entitled to the costs 
of the suit in the Common Pleas. Not that persons are en- 
titled to costs in every false action; but here the plea was a 
fraud, and that being the occasivn of reyersing the judg- 
ment, the defendant shall derive n no advantage therefrom, but 

; ought to ys the costs. 3 PN 


Ax d, in another case, 5 
an action of debt upon bond, on payment of principal, in- 8 G. 2. * 
B. R. H. 116. 
terest, and costs, the question was, whether the defendant 
ought also to pay the costs of a nn rela 
tire to the same matter ? 


Lon HARDwIcE E said, he believed it had been ruled * 
upon the statute for the amendment of the law, that the de- 
fendant should do so; and that costs in equity, relating to 
suits on bonds, had been referred to and taxed by the master. 
And, accordingly, the rule was made absolute to stay the pro- 
ceedings, on payment of principal, * and en and of 
the costs in the Exchequer. 


— 


ll where, upon a similar application, it 8 that Sisney v. Ne- 

the plaintiff had brought an action of debt upon a bond 2 K. F. 126.1. 

against the defendant as administratrix; filed a bill in equity 99 

to discover assets; and also instituted a. suit in the eccle- 

ciastical court, to oblige her to give in an inventory. That 

after judgment for the plaintiff in the action, a writ of error 

was brought in the King's Bench, and the judgment re- 

versed;z upon which this second action was brought. Upon 

a motion for the Court's direction to the master in taxing the 

costs, it was insisted for the plaintiff, that the defendant ought 

to pay the whole costs of the first suit, the proceedings in | 

Chancery, and the spiritual court; and the case of Merrill x: 

v. Focelyn, was cited for this purpose. 
Sed per Curiam,—We have nothing to do to order costs for 

proceedings in another court, which has a power to award 

; Bb 


* 


22 


39 


* 


' PAYMENT OF MONEY, Sc. 
costs, if the party is entitled to them; and as to the judg- 
ment, that is reversed, there is no reason why the defendant 
should pay for the error and mistake of the plaintiff, We 


are of opinion the proceedings in this cause must be stayed 


on payment of the costs of this suit. | 


Saltern v. 
Wynne, B. R. 
P. 10 G. 2. 
2 Str. 1072. 
S. C. B. R. H. 


367. 


And where an executor brought error on a judgment 
against the testator upon a bond; and, after affirmance, and 
an action brought upon the judgment in the Court of King's 
Bench, moved on the 4 and 5 Ann. c. 16. to bring in prin- 
cipal, interest, and costs. The master being doubtful, this 
being the case of an executor, whether he should allow the 
costs of the affirmance of the judgment upon the writ of error, 


the Court were moved for their direction upon the subject. 


* 


When it was insisted, that, as the defendant came for a fayour 
to save the penalty, it was but equitable he should pay the 
costs in error, to which he had put the plaintiff; for if the 
plaintiff had taken execution, equity would never have pu- 
nished him for taking those expences out of the penalty. 


Bur the Court, upon the authority of the case of Sisnen 


v. Nevinson, determined, that, as by law the executor was not 
to pay costs upon a writ of error, a court of law could not 
direct them to be taxed, though there was a penalty. 


* 
4 


' VERDICT of JUDGMENT, &c. 


SECT. IV. 
Of Costs where Fudgment, or a Verdict is given, as to Part 
only, for the Plaintiff. 


I. there are several counts in a declaration, and the plain- 
tiff obtain a verdict upon one count only, it is the prac- 
tice of the Court of Common Pleas to allow him his entire 
costs on the whole declaration. 


Tavs, in a special action upon | the case, the declaration 2 3 
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contained two counts, and a verdict was found for the plain- 1 e 12 85 3. 


tiff upon the second count only; but the prothonotary having 
taxed costs for the plaintiff on both, it was moved that he 
should tax costs for the defendant on the first count. 


Bur this being a case where the plaintiff had only laid his 
demand two different ways, and had sueceeded in one of them; 
there being also a remedy, by application to the Court in the 
outset to strike out supernumerary counts, in case they be 
frivolous or vexatious; it being also hard, to tie up a plaintiff 
on peril of costs, to lay his case in such a way only, as he is 
Sure to prove and it being certified to the Court, by all 
the prothonotaries, and secondaries, and by Serjeant Wilson, 
on forty years experience, that it had been the invariable 
practice of this court to tax costs for the plaintiff only, in case 
he recovered on any of his counts. It was agreed, per totam 
Curiam,—That the defendant should take nothing by his 
motiog. | 

Bb2 


2 Blackat, 800 
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VERDICT OR JUDGMENT 
An this rule does not only obtain in cases where the sub- 


stantial cause of action is the same throughout all the counts, 


N. orris V. 
Waldron, C. B. 


P. 18 C. 
2 Blackst. 1199. 


only varied by the mode of laying them, but holds, equally, 


where the different counts contain different and distinct 
causes of action. 


Tu us, in trespass for fishing in plaintiff's fishery, there 
were five counts, for different places in which the trespass 
was laid to be committed. On not guilty pleaded, a verdict 
was found for the plaintiff on the third and fourth counts, 
and for the defendant on the first, second, and fifth. The 
prothonotary having allowed the plaintiff costs on all the 

counts, Hill, Serjeant, moved, 'that he might review his tax- 
ation; on affidavit that the first and second counts related to a 
fishery in the river Arrow, the third and fourth to a certain 


pit or pool, and the fifth to a oertain close or waste, distinct 


from the other two; for which the plaintiff might have well 
brought three separate actions. That the great question was 
understood to be concerning the river Arrow, that a view was 
had of all, and the defendant came prepared to prove his 
case in all the places. | 


Gros, Serjeant, for the plaintiff, after observing that it 
was not Sworn that there were different witnesses, who at- 
tended as to the different counts, insisted on the practice of 
the court, which was to tax costs for the plaintiff generally, 
where he succeeded upon any one of his counts, and cited 
Slavin v. * adsworth, P. 3 G. 3. and Peterson v. Baug ass, (1) 


(1) This seems to be the ame case Bull. Ni. Pri. 335+ which is 100 
as the anonymous one reported i in stated as follows,-In trespats dhe 


—B r 


S 8 


as TO PART ONLY. 
M. 4G. 3; pres ee e the officers of 
the court. 


De Grey, Chief Fustice.—At first sight it seems hard, 
upon principles of natural justice, that a plaintiff should 
have his whole costs, where he fails nine parts in ten. But 


the rule is a positive one, arising from the express directions 


of the statute of Gloucester, which makes no distinction. 


But if a plaintiff put many causes of action, totally different, 


into one declaration, and succeeds upon only one of them; 
the rule, thus interpreted, seems, it must be owned, unrea- 
sonable. But, till the Court shall, upon consideration, make 
a new rule for this purpose, we are bound to follow the 
established practice. Besides the present case is not clear or 
strong in point of facts. The expence of the declaration must 
be trifling, the whole not being more than thirty lines. The 
view was had all at one day and at one time. Nor does it ap- 
pear that the defendant had distinct witnesses to distinet facts. 


 GovLD, Justice, —was for adhering to the ancient prac- 
tice, | 


Bi.acksToN , Fustice,—In Lloyd v. Day divers counts 
for trespass in divers places. All the issues found for the de- 


fendant, except one on which a penny damages were given to 


the plaintiff. The Court held that the defendant could have 
no costs, and the plaintiff no more costs than damages. But 


defendant pleaded three different ju- third, And on motion it was holden, 
«tifications to three different counts, that the plaintiff was entitled to costy 
and on issue joined, had a verdict for on the whole declaration, 

him on two, and against him on the 
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Barnes, 149+ 


9% 


Henderson v. 
Rumbold, B. 
R. H. 4 G. g. 
Say. on Costs, 
212, 


Butcher v. 
Green, B.R. 
P. 21 G. g. 
Dougl. 677. 


VERDICT OR JUDGMENT | 


this matter was settled, upon great consideration, and the 
ancient practice established, in the case of Bridges v. Ray. 
mond; which is directly in point. 


* 
* — 


NaxESs, Justice, —of the same opinion. Rule discharged. 


Bur, in this particular, the practice of the Common Pleas 
differs from that in the King's Bench; in which court, if 
issues are joined on several counts, and on some a verdict is 
found for the plaintiff, and on others for the defendant, the 
plaintiff shall not have costs on the part of the record, on 
which the verdict is found for the defendant. 


THEREFORE, upon a rule to shew cause, why some counts 
should not be struck out of the declaration, Lord Maxs- 
FIELD, Chief Justice, said, it was not necessary to make 
such a rule absolute; inasmuch as the issues upon those 
counts, as to which evidence sufficient to entitle the plaintiff 
to recover is not given, ought to be found for the defendant; 
and the master informs us, that he does never allow the 
plaintiff costs, as to those counts, the issues upon which are 
found for the defendant. Rule discharged. 


NEe1THER is the defendant, in such case, entitled to costs 
on those counts, upon which the verdict is found for him. 

As where, in an action upon the case, there was one 
count in trover, and another for words; and two pleas; not 


guilty, to the first count; and a justification to the second. | 


—Verdict for the plaintiff on the count for trover, and for 


A8 TO PART ONLY. 375 


the defendant on the ahi. A rule had ben to 
shew cause why the master should not tax the defendant his 
costs, relative to the pleadings and proceedings on the second 
issue which was found for the defendant, and why what 
should be allowed to him on such taxation should not be 
deducted out of what should be allowed to the plaintiff on 
the first issue, in case the same should exceed the cons 
allowed to the defendant, 


Cavuse was now Shewn; when BuLLtr, Justice, said, 
the practice of this Court had been uniform not to allow the 
defendant costs in cases of this sort. They differed, he said, 
from cases, where different issues are joined on different 
pleas; for, in those cases, the defendant is allowed his costs 
on the issues found for him, The rule discharged. 


So where the declaration consisted of two counts, to the tis John 
first of which the defendant pleaded not guilty, and to the . — . 
last a justification. The plaintiff demurred to the justifica- " We 


tion, and judgment was thereupon given for the defendant. r 17 
The general issue was tried, and found for the plaintiff, 


Tur question was, whether the defendant should have his 
costs of his judgment on the demurrer ? | 


And it was agreed by the Court, that the defendant could 
have no costs, but that the plaintiff was entitled to costs _ 
his verdict, 


Ver, in the following case, where there were two distinct 
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VERDICT OR JUDGMENT 
causes of action in two different counts, as to one of which 
tlie defendant suffered judgment to go by default, and as to 
the other took issue, and, at the trial, obtained a verdict, it 
was determined, that the defendant was entitled to judgment 


and costs on the count upon which he obtained a verdict, 


notwithstanding the plaintiff was entitled to judgment and 
costs upon the other count, whereon there was the judgment 
by default, {fo . . 


ws 


In an action on the case for disturbing the plaintiff in his 


3 T. R. * right of common, the declaration contained two counts, for 


disturbances i in two distinct commons : as to the first of which 
the defendant suffered judgment to go by default; and upon 
the second he took issue, and upon trial obtained a verdict, 


In Michaelmas Term last the plaintiff obtained a rule nisi 


for the postea to be delivered to him, and for the master to 


tax his costs thereon. Sr 


« * 


y *. 
1411 3 


On shewing cause against which, Cockłell, Serjeant, con- 


6 Edw. 1. c. 1. tended, that, though in general by the statute of Gloucester, 


the plaintiff was entitled to the costs of the trial if he sue- 
ceeded on any count by which he was entitled to damages, 
notwithstandin g he failed on others, yet that rule must be 
confined to such cases where the plaintiff obtains a verdict 


on such count, and does not extend to cages, where judg- 


ment goes by default as to one count, containing one cause 
of action, and the parties, afterwards, proceed to trial upon 
another count, containing a different cause of action, on 


which a verdict is found for the defendant, It would be 


A8 TO PART ONLY. / 


very oppressive, if it were $0 ; for then the plaintiff, though 


clearly in the wrong with respect to the real ground of dis- 


pute, might insure his costs by adding a count, as in this 
case, for some trivial intrusion in a Karen the eg ITER | 


was never meant to be contested. 


Law and Chambre, Nane contended, that, by the statute 
of Gloucester, the plaintiff was entitled to the costs of the 
whole record, it appearing that he was entitled to damages 
on one of the counts in the declaration, and they denied that 
any distinction had ever been taken in this respect between a 
nnn after verdict, and by n e IF 


Tur code were clearly of opinion, that the plaintiff was 
not entitled to the costs of the trial; but, whether the defen- 
dant was entitled to such costs, they said would more pro- 


perly come under consideration upon a review of the masters 
taxation. They, therefore, directed that the postea should be 


lodged in the hands of the master, that he might tax the 
plaintiff his costs on the judgment by default, and tax the 
defendant his costs on the verdict obtained orf the second 
count; which being afterwards done enn 

A ure was obtained in this term, calting on the defen- 
dant to shew cause why the master's taxation of costs for him 
on the second issue should not be set aside. In support of 
the rule it was said, that, as the plalntiff was entitled to judg- 
ment on one count, it was impossible that the defendant could 


have judgment for his costs on the other; for then there 


M. 25 G. 2. 
Barnes, 141. 
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* 


would be two ;udgments, the one for one party, and the 


other for the other party, on the same record. 


Per Curiam.— There will be no incongruity in this case 
on the record. If the Court ser two separate causes of action 
on the same record, on one of which the plaintiff succeeds, 


and the other is found for the defendant, they are bound to 


give two distinct judgments. So in an action for an assault 


and battery against two defendants, if one suffer judgment by 


default, and the other justify and obtain a verdict, there must 


be two separate judgments upon the record. Here the plain. 


tiff will have judgment up to the whole extent to which he is 
entitled, by having judgment for his costs on the first count, 
as to which the defendant made default: and as to the other 
count, which contains a separate cause of action, and which 
has been found for the defendant, he is equally entitled to 
have judgment for his costs incurred by the trial of that issue. 
Rule discharged. | 


Anp in a case, in the Common Pleas, where, after issue 
and demurrer joined, the plaintiff proceeded to trial upon the 
issue, and recovered a verdict, and, afterwards, the demurrer 
was argued, and adjudged for the defendant ;—The Court 
ordered the prothonotary to tax costs on both sides, and that 
the plaintiffs costs of the trial should be deducted out of 


those taxed for the defendant, if the latter should exceed the 
amount of the former; but if the plaintiff's costs should ex- 


ceed the hh {hi go 


8 oQ F.! Fs! — 
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Bur where, in an action of trespass, the declaration con- | | 
ists but of one count, part of which the defendant justifies, | 
and the plaintiff then new assigns, without taking issue upon | | 
the special plea of justification, and, on the trial, obtains a 
verdict, he is entitled to the costs of the whole record. 


As where the declaration was for trespass on lands on a __ | 
certain day, and on divers other days, &c. The defendant H. 2 G. 3. 
pleaded two special pleas of justification on the particular © 
day. The plaintiff, in two new assignments, replied that 
the trespass was committed on other days and on other oc- 
casions, &c. on both these issues were taken, which were 
found for the plaintiff, with one shilling damages. At the 
trial the trespass appeared to be wilful, because it was com- 
mitted after a written notice ; but, in point of fact, there was 
no certificate by the judge that the trespass was wilful, A 
rule had been obtained to shew cause why the master should 
not be directed to tax the plaintiff his costs on the special 
pleas. And it was agreed by both parties to consider this 

question as if the judge had granted a certificate, he being 
ready to certify. | 


Ox shewing cause against this rule, it was insisted, that 
this was similar to a case where the plaintiff, in his declaration, 
complains of three several trespasses, in three distinct counts: 
if the defendant plead two special pleas of justification to two 
of those counts, and the plaintiff abandon them, he is not 
entitled to the costs of those pleas, even though he should 
Succeed on the third ; in which particular the practice of this 
court differs from that of the Common Pleas. Now in this 
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VERDICT OK. JUDGMENT 
ease the plaintiff has comprehended several trespasses in ane 
count, and the defendant was under the necessity of justify. 
ing one of those trespasses, in order to lessen the damages; 
and, as the plaintiff has not taken issues on the special pleas, 
he confesses the truth of them, and is in the same situation in 
which he would have been if his declaration had consisted 
of three counts, and he had abandoned two of them on the 
defendant's justifying. The defendant in this case does 
not ask for costs; his objection is, that the plaintiff is not en- 
titled to have them. 


Asnuxsr, Justice. The master says, that it has always 
been the practice to allow the plaintiff the costs of the plead- 
ings in such cases as the present. If the plaintiff had taken 
issues on the special pleas, it would have been different. 


BulLenx, Justice. This is not like the case of a declara- 
tion, consisting of several counts, to some of which only there 
are pleas of justification. The plaintiff here, perhaps with a 
view to have costs, has taken in the whole complaint in one 
count ; the defendant, by his pleas, did not justify the whole; 
and, therefore, the plaintiff was obliged to make a new assign- 
ment. The master says, he had no doubt in this case; and, 
according to the constant practice, the plaintiff is entitled to 
all the costs of the pleadings, Rule absolute. 


Ir in an action of covenant against two defendants, one of 
them suffer judgment to go against him by default, and the 
other plead performance, which is afterwards found for him, 
© the plaintiff- shall have neither costs nor damages ypon the 


* 


AS TO PART ONLY. _ 
judgment by default, but the RE who pleaded, shall 
have costs upon his verdict. 


So where an action of assumpsit was FE against se- Langdon my 
wal defendants, some-of whom suffered judgment to go by T. 7 and 8G. 2. 
default, and the others pleaded the general issue to the whole ce. 
declaration, and, on the trial, obtained a verdict, it was holden, C. P. ron, © 
that the defendants. who had pleaded were entitled to costs 


upon the verdict. 


0 „ ; 
Ir the plaintiff release part of the damages, he is not 
bound to release any part of the onts on ys ry; 


= 


Tu us e. upon error of a judgment in the Common Cutler 6-4 4 
Pleas, it appeared, that, upon the execution of a writ of in- R. F. 2. G. x. 
quiry in an action of assumpsit, the jury had, assessed sepa- 1 
rate damages upon every one of three counts, and twenty 
shillings generally for costs. That the plaintiff had released 
the damages as to two of the counts, and taken Judgment for 
the residue with costs de incremento. ö 

Ir was objected, that the twenty shillings costs, given by 
mme jury, went to the whole; whereas by the release the plain- 

tiff confesses he has a cause of action but as to part. | 


| \ 4 1 
Sed per Curiam.—All the precedents are so, the jury give 
the same costs in all cases, and, if the defendant is put to any 
particular expence upon the bad count, the Court can make 


him an OY e ee e e Judg- 
ment affirmed. 


N CHAPTER VI. | 

or COSTS, WHERE A NEW TRIAL Is GRANTED; 

FOR NOT PROCEEDING TO TRIAL,—OR To 
EXECUTE A WRIT OF INQUIRY, —IN DUB 

TIME, OR PURSUANT TO NOTICE; WHERE A 


- CAUSE IS REFERRED TO ARBITRATION, OR 
- GOES OFF WITHOUT BEING TRIED. 


SECT. I. 
Of Costs upon tbe granting of a new Trial. | 


SECT. II. 


| Where a Plaintiff neglects, after Issue joined, to bring a 
Cause on to Trial, according to the Practice of the Court. 


* 


er. w. 
For not proceeding to Trial pursuant to Notice. 
reer. 
For not proceeding to execute a Writ of Inquiry pursuant- 
| E to Nolice. | 
A SECT. V. 


Where a Cause is referred to Arbitration. g 
SECT. VI. 


Where a Cause is made a Remanet, or goes off by Consent af 
one Assixes, and is tried at a subsequent Assizes. 


NEW TRIAL." 5 5 383 


een 
of Costs upon the granting of a new Trial. | 


I: was, formerly, holden, that, where a new trial was granted 12 Mod. 3 1 
for irregularity, the costs of the former trial ought not to be 

paid 3 but that a new trial, upon the merits of a cause, could 

be granted only upon payment of the costs of the former | 
trial. And in a case, where the judge, who tried the cause, Brockhurst 
reported, that the verdict was contrary to evidence, and against a ” 

his direction, and that, if, under any circumstances, a new trial 9 N 
ought to be without costs, he thought, in the present case, 5 

it was proper, the Court held that a new trial could not be 

granted without costs. | 


Bur, at this day, upon a motion for a new trial, the ques- Timmonds v. 
tion with respect to the costs of the former trial rests solely in T. 466.3. ah 
the discretion of the court; and they will grant or refuse 

them according to the circumstances of the case. However, 1 Burr. 12.394» 


in general, ff d new trial, be granted upon the merits-of = TOO 
ull. F. 327. a 


cause, or because the first verdict is against evidence, or upon Sutton v. 
a new ground not opened at the first trial, the condition — 1" gg 
of paying the costs of the former trial is made part of the T: K. 25. 


. 


On the granting of a new trial, on account of the miscon- 
duet of the jury at the former trial, the costs of the first trial 
were ordered to abide the event of the second. 


Hale v. Cove, 


1 Str. 642. 


1 v. 
Marson, B. R. 
T. 28 G. 3 ö 


R. M. 128.1. | | | 
B 126.1 night, agreed in the morning to put two papers into a hat, 


marked P. and D. and so draw lots. P. came out, and they | | 


8 55 NEW RIAL. 


# 


Tux case was as follows:—The jury, having sat up all 


found for the plaintiff; which happened to be according to 


the evidence, and the opinion of the judge. * 


Uyron motion for a new wial, it was agreed, that the ver. 
dict must be set aside; 3 but the question was, whether the 


- defendant should pay costs? The Court inclined to give the 
Plaintiff costs, comparing it to the case of a verdict against 


evidence. But at last it was agreed, that the costs should 
wait the event of a new trial. N 4 


- Os 


Bu r where a verdict is against law, or the opinion and di- 


rection of the judge, it is the practice of both the Courts of 


King's Bench and Common Pleas to set such verdict aside, 


and grant a new trial in the former case, constantly, and in 


the latter, generally, without costs. 


* 


AccorDIinGLY, in the case of Pochin v. Pawley, which 


was an action of assumpsit against the surveyor of a turnpike- 
road, by a farmer, employed by order of the commissioners, to 


repair the road. At Leicester assizes, As rox, Fustice, was 
of opinion, that there was no evidence of any contract with 
the surveyor personally and the plaintiff, but that the con- 
tract was made with the commissioners, and that the sur- 


veyor was only their servant or messenger: and, therefore, he | 


would have nonsuited the plaintiff, but he refused to be non- 
suited; and a jury of farmers gave a verdict for the plaintiff, 
On a motion for a new trial, the Court were unanimonsly of 


thi 


opinion with Mr. Justice As rox; and, though they held 
that the Commissioners could not be personally sued, being 
too numerous; yet their treasurer might. And, as the 
plaintiff had refused to be nonsuited, contrary to the opinion 

of the judge, they * the new trial, wit bout costs. 


408 in another case, which was an action upon a pro- Jackions Da 
*misory note, Lord KR NTM, before whom the cause was 30 G. 3. 
3 T. R. 551. 

tried at the sittings after last term, was clearly of opinion that 

the plaintiff was not entitled to recover, upon the ground that 

the transaction between the plaintiff and defendant, which 

had given rise to this note, was a fraud upon a third person: 

the jury, however, found a verdict for the Ps 


Is consequence of which a rule AER the —_ 
had been obtained on a former day; and, now, Lord Kx Nr 
still continuing of the same opinion as. at the trial, and the 
rest of the Court concurring in that opinion, he, rule was 
made absolute without costs. 


So if e submit to a nonsuit out of deference and 1 Bl. 670 
respect to the opinion of a judge at nisi prius, which nonsuit p Wil: 14 
is afterwards set aside, as being contrary to law ;—or if a ver- ee 8 
diet be set aside, for the misdirection of such judge in point of d T. R. = f 
law z— the Court will grant a new trial, in either of these cases, 
without subjecting the party, applying for it, to thy, payment | 
of the costs of the first trial. ' 


| 1 eee counts, and, at Edie and Laird 


the trial. the jury found a verdict, properly, for the plaintiff dn Company, 


Cc 


1. T. 1 03. upon the first count, but a verdict, upon improper evillenee, 
8. C. « Burr. and contrary to law, for the defendant, on the last; the 
Whole verdict was set aside, and a new, trial ordered without 
* 5 costs. : N 188 | 8 


In delivering his opinion in this case, Lord Maxs TIL D 
nud, that the question of costs was very peculiar. There i 
a verdict in part for the plaintiff, which already carries e. 
for him. But, for form's sake, we must set the whole ver- 
dict aside, which is usually done upon payment of costs. 
But this will be giving the defendants costs, which they 
would not otherwise have, merely because they have ob- 
tained an improper verdict. Therefore, I think, that, under 
5 these particular circumstances, the verdict should be set 
aside without costs. Which was accordingly done, the other 
judges being of the same opinion. : | 
| 1 2 v- So where a material witness for the defendant concealed 
20 C. 2. himself in the plaintiff's house, to avoid being served with a 
127 4 8 subpœna, by which means the plaintiff obtained a verdict,— 
the Court set it aside without costs, it being unreasonable for 
the plaintiff to carry the cause down to trial, when he knew 
the defendant could not make a defence. 0 


1 
” 


A Ac x1n, there being but twenty-four jurors returned upon 
on, C. B. T. 


e fo the panel annexed to the venire facias, but forty-eight upon 

Vide 11 Mod. s - 5 | As. 
39 - the babeas corpora juratorum, the defendant made no 

h fence, in consequence of which a verdict was found for the 

 ' plaintiff; upon motion the verdict was set aside without 

costs, the Court saying, that the 21 Fac, x, c. 13. means 
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trial, contrary to equity and good conscience, and with- 
out a trial of the real question; as by the suppression of : 
evidence in the possession of the party for whom the verdict 
was given, the court e e e e ache 
Pay the'coets. f 


Ts, upon a re forthe Hass t me- cane eye gegr. 
verdict obtained by him for 167. should not be set aside, and 205%” 
a new trial ordered, —W byes. | 
to. Uh 


THraT the plaintiff had sold goods to the defendant; who - 
paid for them' by a promisory note of one Hopeley, which 


the defendant endorsed. The plaintiff demanded the money 


| of Hopeley, but indulged him with further day of payment 
eee Lhpuley rok: 5 15 


Taney Ae bees us hüte bs Gül b 
dught to bear the loss of this note. For the plaintiff was 
es look cad e fall upon ln dee ai nit 
, trmabata., | 


| Cs ea 6s a 
501d; the other against the defendant, as endorzer of the * 
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NEW TRIAL 


Wasn the cause came on to be tried, though both parties 
came to try the real merits of the question between them, viz, 
which should bear the loss of the note occasioned by Hope- 
ley's failure, and the plaintiff's agents had the note in court; 
yet finding, upon their own evidence, that the plaintiff had, re- 
peatedly, given further credit to Hopeley, they resorted to a 
trick, and rested their case upon proving the sale and delivery 
of the goods, which never were disputed. The defendant 
could not produce the note, because it was in the plaintiffs 
custody ; and, relying upon it's being the only ground of the 

. plaintiff's case, the defendant had not given him notice to 
produce it, and therefore was not entitled to prove its con- 
tents. Lord MAxSsYIEI p, at the tflal, told them that it was 
an improper artifice; that no verdict could stand which was 
so obtained. But the plaintiff refused to produce the note, 
and had a yerdict, of course, 
Tu x Court thought the plaintiff had taken an unfair ad- 
vantage, contrary to equity and good conscience. That the 
rules of practice must be general: but he who abused them 
in a particular case, should not shelter a trick by regularity. 
The plaintiff did not want notice to produce a note he had in 
court, and which he had laid in the declaration as his ground 
of action. Besides, he took a verdict. for the price of the 
goods, though he had received satisfaction, the evidence of 
which was in his own custody, and suppressed. 
Tazr, therefore, not only set aside the verdict, but set it 
aside without the payment of costs. And declared, the next 


- 


OO. ' ami Cons an 


2. 


NEW TRIAL. 3g 
time that a party should obtain a verdict in like manner, 
by an unfair, unconscionable advantage, without trying the 
real question, they would set the verdict aside, and make bim 
pay the costs. 85 


Trovs n, in general, it is true, that the king neither pays 
nor receives costs, yet, in the following case, after a verdict 
for the crown, against the direction of the Court, upon a trial 
at bar, in a prosecution carried on, avowedly at the proper 
expence of the crown, the Court made the condition of pay- 
ing the costs of the former trial part of the rule for a new 
one. 


Ava of scire facias issued out of the Petty Bag-office, n 
in Chancery, to repeal the charter granted to the borough of tion of Bewd- 

; . | g Fe 5 ly, B. R. M. 
Bewdley, septimo Annæ reginæ. Whereupon issue being 4912, _ 
joined, and the record transmitted into the Crown- office of * en 
the Queen's Bench, in Trinity term, undecimo Anne, the 


cause was tried at the e evure. 


Tus points in issue were,—1st, Whether one Thomas 
Smith was duly elected bailiff on the 25th of September, 
1707? 2dly, Whether there were a bailiff and burgesses 
(i. e. a corporation) in being at the time of granting this 
charter? 3dly, Whether that corporation refused this charter? n 


Urox the evidence, at the trial, several questions of law 
arose, concerning which there was some contrariety of opi- 
nion among the judges. The counsel for the defendants 
prayed a special verdict ; and the Chief Justice, in umming 
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up the evidence, directed the jury to reserve the points of lay; 


for that they were aa Soars 
without consideration. 


NoTwiTHSTANDING the Court were so doubtful of the 
Several points of law which had arisen in the course of the 
cause, the jury were, however, very clear in them; and about 1 
three of the clock next morning gave a privy verdict, by 
which they found all the issues, generally, for the queen, and 
affirmed it at the bar about ten; and, though they were sent 


In consequence of which the defendants, afterwards, moved 
that the verdict might be set aside, on the ground, that the 
jury had found matter of law, and also brought in their verdict 
contrary to the direction of the Court. And after advice with 
the justices of C. B. and barons of the Exchequer, the Lord 
Chief Fustice (PAAK ER) delivered it as the opinion of all 
the judges of England (except Powe LL,) that where the de- 


| fendant's counsel pray a special verdict, and the Court direct 


the jury to find one, if the jury will take upon them to go 
contrary to that direction, and find matter of law, it was 
a sufficient ground en ee een OREN 


bar. 


Tun counsel for the queen then insisted, that this verdict 
being set aside for a misbehaviour of the jury, and not any 
fault in the prosecutor, costs ought to be allowed. The rule, 
accordingly, was, that the bout eel chaos amen 
FANS 


od 


. EW TRIAL. 


| Ano r three days after this rule for a new trial was pro 
nounced, the defendants moved, that some person might be 
named to receive the costs, it not appearing, . Who 


was the prodecutor in this cause. 


Was zurn ws ih We 3 Zorret, the 
queen's «oligitor, and acquainted the Court, that the prose- 
cution was carried on at the proper expence of the crown, 5 


ArTax the costs had been taxed, Mr. Lechmere made a 
motion, upon notice, against the taxation of costs in general, 
and against some items allowed by the master in particular, 

Hs insisted that though they had submitted to. a rule for 
the payment of costs, when the cause appeared, even upon 
the plaintiff's own shewing, to be merely a contention be- 
tween the old and new corporations, upon the validity of their 
several charters; yet now it appeared in a different light, and 


was owned by the Attorney General as a government prose- 


cution, carried on at the charge of the crown, they ought not 
to be estopped by that rule, from making it a question, whe- 
ther in the case of the crown, costs are due by law, this being 
eee neee OA | 


concess. per Cur. 


To prove that in cases of the crown, or such as are pro- 
perly government prosecutions,. costs are not due, he urged 
the course of the Exchequer, where costs are never paid, 
unless there be a relator, or some other security to answer 
costs to the party; which. there was not in this case, nor could 
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' there be, because the prosecution was in rem, and not in fer. 


ena ee eee IT was 


| n | 


= AT, on the crown-side in this court, costs had been 8 


far from being allowed in any case that it had been thought 


necessary to provide by (a) act of parliament, that chere should 
be a recognizance given to answer costs in some particular 
cases; but this was none of those; that the law had provided 

no judgment, nor process for costs, nor method to bring them 
into the Exchequer. | | e 

Tu Ar, if it were otherwise, it would be very unequal; for 
the queen paid no costs for not going to trial; nay, Mr. Attorney 
might enter a noli prosequiz or a cesset processus, even when 
the jury were ready to give their yerdict at the bar, without 
costs to the subject. 


In the case of the Queen v. Collins (Michael mas 10 Ann.) 
in an information for a battery upon a custom-house officer 
in the execution of his office, a motion was made for costs 
for not going on to trial ; and upon Mr. Harcourt's affirms- 
tion that no costs were ever allowed in government provecu- 
tions, the ame was denied, | 

Taar in the case of the Queen v. Clark, which was an in- 
formation for a nuisance, viz. for erecting copper-mills upon 
the river Thames, there was a verdict for the queen, which 
by consent was set aside upon payment of costs; the second 
verdict was for the defendant, who thereupon moved for costs, 
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NEW TRIAL. 
which were denied for this reason, (scil.) because the vtatute' 
of the 24 H. 8. c. 8. erer Fare tres G and 
not ut the Wit; WIRE Is WHO ee 


* 


| ( i 
So in Hil. 3 V. and M. in Scacc. in my Lord Montgo- 
mery's case, which was an inquisition on his estate, and but 
in the nature of an ejectment, there was a verdict for the de- 


fendant, and a new trial granted without costs. 


2 


Tnar here was no prerogative in the case; for the queen 


and subject were on an equal foot; 2 e g ang 


rah she de to receive none. 


Taar this verdict was set aside as unjust, for a mis- 


behaviour of the jury in the face of her majesty, who was 


supposed to be always present in her Court of Queen's Bench. 


which court saw plainly, no just judgment could be entered 
upon that verdict, and yet the defendants were told, that this 


injustice must be fastened upon them, unless they paid two 


or three hundred pounds, to be delivered from it; surely this 
was to pay for justice contrary to magna charta, which says, 
_ venoms — 


Nabe in capital cases, beet be TE 


nerally, where the court had directed them to find the matter 
specially, the court, no doubt, would set aside such verdict, 
ee en eee, they would not take away the life of 

Fe ER. 


W I cid wa concern to 
this corporation, as that of a capital prosecution, to the life of 
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older to come at right and justice. This was laying the axe to 


NEW TRIAL... 


« particular perzon for the very lie and, being of this coy 
poration. were in question; and if costs were once, admitted 


in the case, those writs of scire facias, though they had not 


yet so harsh a sound in the ears of Englisbmen, yet, he would 


undertake to prove, that they would have ten times more per- | 


nicious effects than quo warranto's of old; for a judgment 
in a quo warranto did not destroy the franchise, but a cor- 
poration might still, notwithstanding that, have another 
struggle for it's liberty ; but in the case of a scire facias, 
the judgment was a repeal of the charter; and if a jury could 
for once be so managed, as to give a partial verdict, it was 
but getting those costs taxed as a poor borough was not able 
to pay, and the business would be done ; they could not pay the 
costs, and without that, they should not have a new trial in 


the root of the tree. The crown indeed was always an unequal 
match for the subjects: but if the weight of costs were thrown 


into the scale, this would become such an addition, as would 
make it's prosecutions heavier than they would be able to bear. 


Bur — Fustice, being absent, ad this argu- 


ment, the other judges would not reverse a rule, made when 


the court was full, which granted a new trial on payment of 


the first day of Hilary Term peremptorily, when, they said, 


they hould have considered the law on that point; and that 


if they should be of opinion for payment of costs, the same 


should be paid in three days after, or judgment Should be for 


the queen upon the general verdict. 


Inas not been able to meet with any printed account or 
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NEW TRIAL. | 395 | 
report of what fell from. the Court, when'they gave their final 
opinion upon this point, but, by the records in the Crown» 1 Cox's F. 
Wms. 287. ®. 
office, it appears that the defendants were ordered to pay the (t) le 
costs of the first trial, and that, afterwards, Nan 
the jury found a special verdict. 


ER eee A Mazon v. | 
Skurray, * 
the costs of the former, and they are not reserved to abide T. 20 


the event of the 5econd verdict, although the second trial ter- Doug, a £4. | 


_ minate in favour of the same party as the firs, he hall not — 


G. g. Ibid. 
| have the cons ot he k. a (+108) 


Is r 
varies from that adopted in the Common Pleas; for in the 
latter court, where a cause has been twice tried, and the same 
party, who sueceeded on the first trial, gains a verdict also upon 
the second, he is allowed the costs of both trials. But where 
the first verdict is for the plaintiff, and the second for the de- 
kendant, or & converso, there the costs of the former trial are 
not-allowgs., 


Ado an action of — kv nnn 8 


by a special jury, and a verdict found for the defendant, in P. P, 1.67 
the next term, a motion was made for a new trial, on the u. (b.) Ry” 
ground of the verdict being contrary to evidence, and a. new 
trial was, accordingly, granted, the rule being silent as to. 


- 


Ir was tried a becond time in Middlesez, by a special jury, 
and a verdict again found for the defendant. An application 
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being again made for a new trial, in order to have a special 
verdict, to take the opinion of the Court of a Bench on 
the point of law which arose, 


Taz Court, with'the consent of ls Fart and to ve 
expence, instead of granting a new trial, made a rule that 
judgment should be entered for the plaintiff, with one sbil⸗ 
ling damages; and that a special verdict should be agreed 
upon. a $ 


% x 
% 


In taxing the costs on the postea, the prothidiiotacy disal- 
lowed the costs of the first trial, and of the rule granting a 
new trial; with which the plaintiff's attorney being dissatis- 
fied, applied to the Court for a rule to review the taxation. 
Loxp Lovon OO, Chief Fustice,—at first seemed 
to think the costs of the first trial ought to have been al- 
lowed, but directed the prothonotary to inquire and report 
what was the practice in the King's Bench. Upon inquiry, | 
it appearing, that, in the King's Bench, the costs of the first 
trial were not allowed, even where the second verdict fol- 
| lowed the first, the Court said, that the prothonotary had done 
right, and refused the rule. | CIR 


So, in a subsequent case, where there had been two trials, 
and a verdict in each for the plaintiff, although the rule for 
the second trial was entirely silent as to the costs of the first, 
But it was now moved, that the taxation might be set aside; 
on . Julie Wir ton, before whom the 
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NEW TRIAL. N 
grst trial was had, when the second trial was moved for, stated 

his opinion, that he ought to have nonsuited the plaintiff, and 

that the ena GHETAY FIDE LON RE ORPRLRS VE 

parties. But, 


Tur Court held that ground to be insufficient, and re- 
fused the rule; at the same time confirming the practice 
abovementioned, in Parker v. Wells, that where there are two A 
trials, and the verdicts are the same way in each, the party in 
whose favour they are found is entitled to the costs of both 
trials; but where the verdicts are different ways, there the 
costs of the former trial are not allowed. Rule refused. 


Ix, on arguing a special case ae 3 
others, as- 


opinion, that some of the facts stated afford grounds for re 
suspecting fraud in one of the parties, and therefore send the Vaughan. 
case down to a second trial, without saying any thing con- I R. M 
cerning the costs of the first trial, the successful party on the 35 77. * 605. 
zecond trial is not entitled to the costs of the first; this cage Davila v. Her- 
falling within the general rule in the King's Bench, that that 6 C. +. N 
where, on sending a cause down to be tried, nothing is said 1 goo. 
respecting the costs, the party succeeding on the second trial 

not enfitjed en det the fine, 


| Wa ee wn trial, ie n Rouse, v. Bam 
cerning the costs of the first, and upon such second trial a buy 5 
juror is withdrawn, on the party, who obtained the verdiet at 

the first trial, undertaking, generally, to pay the other party 

bis costs, such an EE ee ene costs of 

the second trial. 
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wb JUDGMENT AS IN THE CASE | 


SECT. II. ' N 


ps Of Costs, where a Plaintiff neglects, after Issue joined, 10 


bring a Cause on to Trial, according to the N e 7 the 
Court. g 


\ 


. 14 Geo. 2. c. 17. 8. 1. after reciting, that many 
great inconveniences have arisen to the sudjects of this king. 
dom, by means of the delaying the trials W 
If, after issue party and party after issue joined, enaets,.—. That where any 
joined, a plain- 


tiff neglect to ** issue is or shall be joined in any action or suit at law, in any 
hes: Boer og « of his majesty's courts of record at Westminster, the Court 

our rage. © of Great Session for the principality of Wales, the Courtof 
ment, as in the + 


ca We. Great Session for the county palatine of Chester, the Court 


b 0 „ | FOE : Te + | 
| 3 may be of Common Pleas for the county palatine of Lancaster, or 


s the Court of Pleas for the county palatine of Durbam, and 

«the plaintiff or plaintiffs in any such action or suit hath or 
bare tieglected, or #hall neglect, to bring sueh issue on to 
«© be- tried, according to the course and practice of the said 

e courts respectively, it shall and may be lawful for the judge 

' e or judges of the said courts respectively, at any time after 
s such neglect, upon motion made in open court (due notice 

having been given thereof), to give the like judgment for 

the defendant or defendants in every such action or suit, 4s 

in euses of nonsuit, unless the said judge or judges shall, 

upon just and reasonable terms, allow any further time or 

times for the trial of such issue; arid if the phaintiff or 

« plaintiffs shall neglect to try such issue within the time or 


8 


CC | 


_ defendants, for a penalty under one of the statutes for the pre- 14 


« times $0 allowed, then, and in every such case, the said 


cc n 


14 Geo. 2. c. 17. 8. 2. © Provided always, Aut all Jolly Judgments f. 
ments given by virtue of this act shall be of the like force of this act, to 


be of like fo 
« and effect as en, upon nonsuit, and of no other force az y” — on 


nonguits. 
« or effect.” 


* 
* 


14 Geo. 2. c. 17. 8. 3. «« Provided also, that the de- Anduponrach 


ents, de- 
« fendant or defendants shall, upon such judgment, be Fal hall 


„have costs, 
ce awarded his, her, or their costs, in any action or suit, wer yen . 0 


« where he, she, or they would, upon nonsuit, be entitled to my E. 9 


« the same, and in no other action or suit whatsoever.”” * _ 


A qui tam action, where no part of the penalty is given to Barnes, g1g- 
the crown, is within this statute ; but if there are several de- 
fendants, they must all join in the application for judgment, 
as in the ease of a nonsuit, otherwise it cannot be granted. 


As where, Wen bh ie Mes cause, why ESI Aer Al. 
the case of a nonsuit should not be given, it appeared that this 898 
was an action qui tam by a common informer, against three 278. * : 


Fils 
servation of the game; an 


the plea, but that only two of them had joined in the appli- 1 
cation for this rule. 


Wilzon 2 
tremely an 
mention of he 


'Uron which two questions arose; -; itt, Wiiether the ” = 
Goo: 8. c. 17. extended to this n 


1 | JUDGMENT AS IN THE CASE | 
. Whether, as one of the defendants had not joined in applying 


cate of a non 
uit was made for the n in aghnt. to 
45 uAnbtolute. 
be given? 


- 
* 


5 2 „ Tux former of these points was determined in the af. 
1 firmative, and the latter in the negative, S . 

| And bs the Court,—As no part of the penalty, for which 

this action was brought, is given to the king, it is, notwith- 

_ $tanding a moiety thereof is given to the poor of the parish, 


ing, and one of them has not joined in the application for 
judgment as in the case of a nonsuit, the Court ought not to 
give such judgment. 


5 | 5 1 Tux doctrine laid down upon the second point in the last 
case, was recognized and confirmed in a subsequent deci- 
sion. 3 


| Jennings, oe, Tus case was; in a qui tam action against three de- 
lam, v. Wi : g 1755 
and two others, fendants, one of them did not appear, but the other two, 
R. T. 278. 8. 
Ky. __ — having appeared and pleaded, afterwards joined in an ap- 


» plication for Judgment as in case of a nonsuit. 


Br the Court,—lt has been said, that this case differs 
from that of Watson v. Fackson, inasmuch as one of the de- 
fendants, who had appeared and pleaded, did not in that case 
- Join in the application. But there is no reason for the Court 
to depart, on account of this difference, from what was then 


wherein the offence was committed, an action between party 
and party. But as all the defendants have joined in plead- 


* 
1 » 


or A NONSUIT. _ - {1 


| holden; for the ground of the opinion of the Court in that 


case was, that, unless all the defendants in an-action apply for 


judgment as in the case of a nonsuit, the Court ought not to 


give such judgment. It has been said, that if judgment as in k 
the case of a nonsuit cannot be obtained, because one of the 
defendants in an action has not appeared, a vexatious plaintiff 


may always make some friend a defendant, upon whom he 


can Prevail 1 not to appear, in order to prevent the obtaining 
of F such judgment by the defendants who have appeared. But 
this argument does not hold stronger in the present case, 
than it would haye done in the case of Watson y. Fackson; 
it being just as easy for a vexatious plaintiff to make some 
friend a defendant, upon whom, if he do appear, he can pre- - 
vail not to apply for judgment as in the case of a nonsuit, as 
it is to make some friend a defendant, upon whom he can 
prevail not to appear, Rule discharged, 

4 | 
JupGMENT as in the case of a nonsuit may be given upon The King, on 


the prosecution 
a traverse of the return to a writ of mandamus. of T. Allen, v. 


the Mayor, &c« | 
of Stafford, P.32 G. g. 4 T. R. 689. 


Tu us, upon motion for judgment as in case of a nonsuit, wigan v. 
it appeared, that a material fact contained in the return to a — 1 pg 
mandamus was traversed, and that issue was joined upon the 85). Rep. 110. 
traverse. : 


WricnT, Justice (Lzz, Ch. F. being absent), at first 
had some doubt whether the 14 Geo. 2. c. 17, extended to a 
case like the present. * 


D d 


was ax to I ano. — 5 
. - 
. — —— — ——— 


— - 


4 | JUDGMENT AS IN THE CASE 


Bor it was observed by DENISON, Fuslices that it is by 
the 9 Ann. c. 20. declared, that if any material fact contained 
in a return to a mand mus shall be traversed, such further 
proceedings shall be had 1 as if an action had been 


285 | | nn for a false return. 


— 


x 
1 


A RULE was made to shew cause, which, no cause being 
8 „was, OG made absolute. 2 


e in a joint action, there is judgment by default 
against one defendant, the other cannot obtain judgment as 
in case of a nonsuit, if the plaintiff neglect to proceed to 
trial according to the practice of the court. 


* 


Wellery. Goy- Tu vs where, in an action against two upon a joint. pro- 
py B.R. T. mise, there was judgment against one of the defendants by 


2 Bun 38. default, and issue joined by the other. The plaintiff hav- 


ing neglected to proceed to trial, the common rule was 
obtained, for judgment as in case of a nonsuit. 


Taz master having a doubt, whether he could tax costs as 
nin case of a nonsuit, as there was a judgment by default for 
the plaintiff, against the other defendant, a motion was made 

for the direction of the Court as to this point. 


Loxp MansF1ELD (though no counsel appeared on be- 
half of the plaintiff) had a doubt whether there could be 
judgment-as in case of a nonsuit, in a case where the plaintiff 
was not liable to a nonsuit. The act of the 14 Geo. 2. c. 17- 


* 


e as 


OF A Non. 403 


_ enacts, that all judgments given by virtue of i it, chall bs of 
the like force and effect as judgment upon nonsuit, and of no Fs, 1 
other. And provides that the defendant or defendants shall, 

upon such judgment, be awarded, his, her, or their costs, in 

any action or suit, where be, sbe, or they would upon nonsuit 

be entitled to the same; and in no other action or suit what- 

50ever. So that the point seems to be, whether the plaintiff. 

could, in this case, have been nonsuited at the trial; for if he wt 

could not, then the case of a nonsuit does not here exist; and, J 

consequently, the court cannot give judgment and costs, as 

in case of a nonsuit, when the case of a nonsuit does not at all 

exist. Now here was a judgment obtained by the plaintiff 

against one of the defendants already: how then can the 

plaintiff be out of court as to him But if he be nonsuited 

in this action, he will be out of court, as against both de- 1 
fendants. ; 


Mr. Justice De n1s0n seemed also to think, that the plain- cowp. 485- 
tiff would not have been liable to a nonsuit at the trial. No- 3 T. K. 9% 
thing was taken by the motion. | 


Tur Court will not grant a motion for the like judgment ꝑarl of Leices- 


as in case of a nonsuit, and that the master should tax the — ye 2 


costs for the plaintiff's not proceeding to trial according to hag Pract. 
notice, not countermanded ; because costs in these two cascs, Þ: N. P. 336. 


are founded on different rights, and, therefore, ouglit not to 
be blended together. 


War aplaintiff, having given notice of trial, neither pro- 
Dd 2 | 


— 
888 


4⁰4 | JUDGMENT AS IN THE CASE _ 


ceeds pursuant thereto, nor countermands it in proper time, 

it is optional in the defendant either to apply for judgment as 
| in the case of a nonsuit, or for costs on account of the plain. 

tiff*s not going to trial according to his notice. But he cannot 

f Newman v. have both these remedies ; therefore, having obtained a rule 


2 8 3. for judgment as in the case of a nonsuit, the defendant can- 


8 110 not, afterwards, have costs for not going on to trial, not even 

in a species of action, in which he is not entitled to costs upon 
1 such judgment; 3 so, vice versd, after obtaining a rule against 
9-54 gh the plaintiff for costs for not proceeding to trial pursuant to 


5 Hh v. notice thereof, the defendant is not _ to 8 8 as in 
ilkinson, 


Ogle v. Moffit, case of a nonsuit. 
Ibid. 314. 316. 


Uro a motion for judgment as in the case of a nonsuit, 
the judges may, under the 14 Geo. 2. c. 17, allow the plain- 
1 | tiff, on just cause and reasonable terms, any further time or 
| times for the trial of the issue. And where the Court, on an 
application for this judgment, grants the plaintiff further time, 
es owe it is uniformly on the payment of costs for not proceeding to 


1 Cro. Pr. 253- trial, unless the notice of trial was countermanded in time, 6 
B. N. P. 336. 


18 together with the costs incurred by the motion. However, 


| 88 if the cause shewn in extenuation of the plaintiff's neglect be 
Smith v. Gregg, 


2 sufficient, the Court will not subject him to the payment of 


bop the costs of he application. 
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Imp. Pr. K. B. In general, where there has been but one notice of trial, 
KA. 237)- the Court of King's Bench will discharge a rule for judgment 
as in case of a nonsuit, on a plaintiff's undertaking, peremp- 
torily, to try the cause at the next sittings, or next assizes, 


s 


S8 8:53 » & & 


of A NoNSU fr. 45 


= 


i the ene may bez but if there have been tie notices of 
trial, or but one, in case it is a penal action, some real excuse 
must be shewn for the plaintiff's neglect. And it is said, that woes” 
the Court of Common Pleas will, in no case, consider a mere 2 Ed. 310. 
peremptory undertaking to try at the next sittings, or assizes, 

as an answer to a motion for the like judgment as in the case 

of a nonsuit, 


int cke marriage of lain- Clarke v. Gor- 
Tux plaintiff's own illness; the ge of a feme p = 


tiff, after issue Joined; —the non- attendance of a bankrupt 220 Wi. 


to be examined, pursuant to a summons for that purpose, by big. (4h 
the plaintiffs, his assignees, relative to the debt for which the nether, u 
action was brought, and a set off insisted upon by the defen- 71, _— 
dant ;—the illness of two of the plaintiff's witnesses ;—the 

offer by the plaintiff's attorney, to enter the record at the — 
assizes, a little out of time, and the refusal of the defendant's 1 
attorney, then present, that it should be received; — the in- dale u- 
solvency of the defendant, happening after the action brought; — G. 9 R. 
have been adjudged good causes against judgments as in "og Rn 


cases of nonsuit, 


% 


* 


So where, on a rule to shew cause, why there should not Hamp y. Cum- 
be judgment as in the case of a nonsuit against the plaintiff, > Fug way 
the circumstances were, that the plaintiff had obtained rules 5 
for a special jury and a view, that in pursuance thereof a view 
had been had, but by four jurors only; that the cause was en- 
tered for trial at the assizes, and the plaintiff ready to pro- 
ceed, but it could not be tried, for want of the defendant's 
consent, because a view had not been had by six of the jurors; 
the Court discharged the rule, saying, that the plaintiff had 


Battie v. 


Brown, B. R. 


H. 26G. 2. 


Say. Rep. 74. 


Vide Barnes, 


317. 318. 


Manb cnet 
Wortle 
M. 19 


1 


| JUDGMENT AS IN THE CASE 


affected no delay, and it was not his fault that the view was 
incomplete. , 


Bur the discovery of a mistake in the declaration, after a 
peremptory undertaking to try the cause at the next ass zes, 


is not a good cause against n as in case of a non- 
suit. 


Tu us, upon shewing cause against a rule for judgment as 
in case of a nonsuit, it appeared, that a similar rule ſor this 
judgment had been before discharged upon an undertaking of 
the plaintiff peremptorily to try the cause at the next assizes, 
but, after this undertaking, a mistake having been discovered 
in the declaration, the cause was not tried. And that the 


plaintiff had, before the present rule was moved for, given 


notice to the defendant of a motion for leave to amend the 
declaration. 


By Wricnar and DENIS0OR, Fustices, (Lee, Cb. J. 
being absent)—The plaintiff ought to have been satisfied that 


his declaration was right, before he undertook peremptorily 
to try the cause. | 


* 


Bur FosTeR, Justice, said, that it would, in his opinion, 
be rather too rigid a construction of the statute to hold, that 
the plaintiff, under the circumstances of this case, was obli 
to try his cause at the next assizes. Rule absolute. 


Nsirnzzi is the want of a term's notice of the motion, 
® where no proceedings have been had in a cause for a webe 


} 


elve- 


A „CCC -Ioh 12239. 


v. Dun- 
because the general rule (1) of court, making such a notice ing 18G. 2. 


Barnes, 


|  requisite where no proceedings have been had for four terms, (1) Reg: B. 
extends only to the party's intent to proceed, and not to mo- » 


tions to end proceedings; and, moreoyer, being made 05 

the statute, it cannot be construed to extend to motions of 

this sort. But, in Manby v. Wortley, upon hearing the 

merits, the rule for judgment as in case of a e was dis- — 
charged on the usual terms. 


WHERE pleads mninte nw a, down for tal King Pipe 
once, there shall not be judgment as in case of a nonsuit, for 1 T. R. 498 
not carrying it down a second time, even though it be made 2 
a remanet the first time; the plaintiff having complied with 3 * * 
the terms of the statute of 14 G. 2. c. 17. by carrying the re- 
cord down to trial once, and the defendant might, if he had 
pleased, have, afterwards, carried it down by proviso. 


So, upon the same principle, where a plaintiff has once —_—_— * 
ad doc 
proceeded to trial, there cannot be judgment as in case of R. H. 19 ö. 3. 


H. . 
a nonsuit against him, for not proceeding to a new trial. Bl. 101 


Tur statute of the 14 Geo. 2. c. 15. entitles a defendant 


to costs upon a judgment as in case of a nonsuit, only where he 


would have been entitled to them upon a nonsuit. Therefore, Howard, exe- 
as an executor or administrator is not liable to costs upon a bs * 
nonsuit, he is not subject to them upon a judgment against - boy 130. 

him as in the case of a nonsuit. And, for the same reason, Newman v. 
where a plaintiff in a writ of right has judgment as in the 2.26 8.7 
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488 - NOT PROCREDING TO TRHAL a 

 Tfeldy. Weeks ALTHOUGH a plaintiff has undertaken peremptorily 4 
C. B. F. 29G. 3. 

Bl. 222. proceed to trial at the next assi es, yet it is still necessary for 

vide a Bl. 798 him to give notice of trial, and without receiving such notice 

the defendant is not bound to attend at the assizes, and be 

prepared with witnesses, &c. And, therefore, where after 

such an undertaking by the plaintiff, the defendant, without 

receiving any notice of trial,” attended at- the assizes, sub- 

pœnaed witnesses, feed counsel, &c. in expectation that the 

plaintiff would try the cause, it was holden, that he ought 

not to have the costs of such attendance and preparation, 

9 . though he obtained judgment as in the case of a nonsuit, on 

nx account of the plaintiff's not proceeding to trial. 


# 


SECT. III. 
Of costs for not proceeding to Trial pursuant to Notice. 


N uo ene adi to trial do not depend on any act 
| ol parliament, but on the practice and rules of the courts, 


« 1 "#3 


Reg. M. 1654+ By which if a plaintiff give notice of trial, and proceed not 

> 4 — oy thereto, the defendant, upon motion, shall have the costs of 
his attendance, unless the plaintiff give the defendant warn- 
ing in convenient time, that he will not proceed, or shew good 
cause to be allowed by the court, in excuse of such costs. 


In country | Tu 14 Geo. 2. c. 17. s. 5. enacts, „That in case any 
causes, and in | 12 Nr 

bene « party or parties shall have given notice of trial in any in- 
. „ mig ce dictment, information, or cause whatsoever, at nisi prius 


t 


fs yy mn 


— 


PURSUANT TO NOTICE. 


f London, 
e the sittings in London or Middleseæ, where the defendant — * of trial 


«« or defendants reside above forty miles from the said ci- — 21 ' 


« ties respectively, and shall not afterwards duly counter. I dug before 


„ mand the same in writing, at least six days before such wia ile 


= plaintift liable 
« intended trial, every such party shall be obliged to pay . 


« unto the party or parties to whom such notice of trial shall 


have been given as aforesaid, the like costs and charges as 


« if such notice of trial had not been counter manded.“ 


Ir the venue be laid in either London or Middlesex, and  $tr. B49. 


the defendant reside within forty miles of London, in order to I Pr. .f. 


: ; „ 3 Ed. agg. 
save costs for not proceeding to trial conformably to notice, 30033 
the countermand of such notice must be delivered in writing 39% 5. Exch. 
at least to days, exclusive of the day upon which it is given, 231. 


| Reg.M. 4 Ann, 
before the intended trial. | 5 WE 


ALTHOUGH 2 plaintiff be prevented from proceeding to tall ©. taut 
try the cause by the defendant's entering a ne recipiatur, yet Fr. NB. GS. 


he shall pay costs for not going on to trial pursuant to no- 8 


tice, because it was his own neglect, that the record was not. bo Barnes, 
entered within the time allowed by the practice of the court 


for that purpose. 


Bur a plaintiff is not liable to costs for not trying the 
cause according to notice, where the delay is not the result 
of any wilful laches, but of inevitable accident; neither shall 
he pay costs, in such case, where the neglect of the de- 
fendant's attorney is the cause of the trial being delayed. 


Tu us a rule for the plaintiff to pay costs for not proceed- 


before any judge or justice of assize, or nisi Prius, or at above 40 miles 


» 
6. 


= 


NOT PROCEEDING TO TRIAL 


40, 


— 


— o 4 - py. 

. 5 i, Vere * e 2 8 - 7 o Y "6 LAs 
. N „ SEA „ N ; 
* 118 ö rn N fy 2 0 — 1 . a a 3 5335 \ > 


<z * 


Ogle, execu- ing to trial at last Northumberland assizes, according to | 
tor, v. Moffit, : 


M. 7 C. 2. notice, was discharged; it appearing, that the cause was 
e entered with the marshal „ that one material witness was 
served with a subpœna, and could not attend, and another 
was disabled by a fall from his horse. For here the plaintiff 
| had been guilty of no wilful default; if he had, bes must have 


paid costs, even though he sued as executor. 


97 nu = 3 "MES 
oy 4 — — So where, upon a rule to shew cause, why the plaintiff 


= 6G. gs _ Should not. pay costs, for not proceeding to trial pursuant to 
notice, the circumstances were, that, after notice of trial had 
been given, the defendant moved for a special jury, that forty- 
eight persons were nominated by one of the prothonotaries; 
and that the defendant's attorney neglected to strike out 
twelve of them. The question being referred to the prothono- 
taries, they reported, that, as the not proceeding to trial was 
occasioned by a neglect of the defendant's attorney, in not at- 
tending to strike out twelve of the persons nominated, the 
| defendant was not, in their opinion, entitled to costs. Upon 
„ which report, the rule was discharged. | 
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Hester v. Hall, LIy a notice of trial be regularly countermanded, the de- 


M. 

| rad hg fendant is not entitled to receive the costs of a witness who 
— resided in London, and, before the countermand was deli- 
* — vered, set out to attend the assizes in the country, 
S. C. Pract. Reg. 


C. F. 393. i | of a 
Sed quære. Yer it is laid down in 12 Mod. 560. that, if, upon notice 


of trial, the defendant draws briefs, retains counsel, and 
makes ready his witnesses, before that notice is counter- | 
manded, upon affidavit thereof, and motion, he shall have 
such costs as the master shall tax. 


PURSUANT ro NOTICE. © Pang 


Is an action of gjectment, the rule is, that the lessor of eig 
the plaintiff shall, pay the costs taxed for not going on to 
trial agreeably to notice, although by the general rules of the 
law, in ocher cases, he, who brings the action, ought to pay 
them. | 


IT was agreed by the judges in the Treasury, that the pro- 2 
thonotary may tax costs for not going on to trial, at dis- P. 494. 
cretion. | ot 


1 


Ix the plaintiff give notice of trial, but do not proceed to ry N Ea 


trial, nor countermand the notice in due time, whereby costs Andr. y + 8 
are taxed for the defendant, and, afterwards, he deliver a 2g2- 2 vide 
fresh notice of trial, the court will not stay the trial until the . 


. - ” . P ct, E « h. 
firsts costs are paid, in any action, except that of ejectment, , 5 T 


because the defendant has another remedy for them, namely, Placid wee 


ordered not to 


by attachment. And if the plaintiff should not try the I lt f to tr 


al, till he had 
| 1 i | in paid the costs 
cause pursuant to his second notice, the defendant will again Pate. for kis 
have costs, and the like remedy to obtain them. not going on to 
; ERR | trial at a form- 
| er sittings. 


Ax p, in one case, the court reſused to grant a rule to stay * \ 
proceedings in an action of trespass, brought by a tenant 10and41 G. 2. 
against his landlord, for a distress, until the plaintiff had AF. 
paid the costs for not going on to trial according to notice, 
even though it appeared, that the plaintiff was a _necessitous 
person, and absconded. | 


How va R, where a defendant had given a notice of trial Walter v. 


Packer, M. 
by proviso, but neither countermanded the same, nor pro- » 3 Pract. 


ceeded pursuant thereto, and then gaye another. notice. o — 45 
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412 . NOT PROCEEDING TO TRIAL, c. 


; trial by proviso, the Court of Common Pleas made a rule for 
5 staying proceedings till the defendant, who was a pauper, had 
. 5 paid the costs taxed for the plaintiff, on account of the cause 
OR Shed ating 6+ he thr auth 


Reg. Ann. Iva defendant do not — to trial by proviso, pur- 
ER suant to his notice, nor countermand the same in due time, 
Poole, „ the plaintiff is entitled to costs. 


2 Str. 797. 


1 T. R. 696. 


. Ax p if the defendant give notice of trial by proviso, and the 


Reg. O. F. 405- plaintiff also give notice of trial, and neither of them proceed. 


to trial, or countermand, each party shall have costs taxed { 
against the other for their respective defaults. 


SECT. V. 
of costs, for not proceeding to the Execution of a Writ of 
| Inguiry pursuant to Notice. * 


Reb. 700, Feist r a defendant v was not entitled to costs, where 
11 


129. the plaintiff neglected to proceed to execute a writ of in- 


Cas. Pr. C. P. 
86. Pr. Reg. quiry according to notice. 


C. B. 448. 
e 


Bor as it is equally en that a defendant Shall have 
any costs which he may have incurred, by reason of the plain- 
tiff*s not proceeding to the execution of a writ of inquiry pur- 
suant to notice, as that he shall have such costs, where the 
pl.intiff does not go on to trial according to notice, the prac- 

tice of the courts has been very equitably altered in this 


NOT EXECUTING A WRIT OF INQUIRY, % 44 
respect. And it is now the uniform rule, in all the courts of 1 fer. 9g. 
Westminster Hall, to allow costs to the defendant, on account br 4.8 G. 
of the plaintiff*s neglecting to execute a writ of inquiry of 2 ＋ 

nnn . ame f f. 
in due time. | | "A 


SECT. v. 


Of Costs, where a Matter in Controversy is eubmitted to 
| Arbitration. 


A. arbitrator may 7 FRET without any expres autho- 
rityefor that purpose. 


TazrREFORE, in answer to an objection taken to an award, Roe on the 
made in a cause referred to arbitration by rule of court, on the wg, on i 
ground that the umpire had awarded costs without an ex- 27 G.z 
press power so to do, the Court said, that the power of award- 
ing costs was necessarily consequent to the authority con- 
ferred upon the arbitrator of determining the cause ; and 
that the reason why, in references of this sort, a provision 
was, frequently, inserted, that the costs should abide the event 
of the award, was, that the arbitrator might not have it in his 
power to withhold costs from the party, who was in the right. 
But that was to be considered as the restriction of a power, 
which he would, otherwise, necessarily have, of allowing costs 
at his election. 


Ax d, arbitrators possessing this power, inherent in theis 
office, of allowing the costs of the uit referred to them, it has | 


i A ARBITRATION. 


6] on 195+ been holden, that they may delegate it to the proper officer 

1 Sid. 358. of the court wherein the suit is pending; that is, they may 
Barnes, 1 | 3 

award, that one of the parties shall pay to the other costs to 

be taxed by the master, or prothonotary. And the reason 

B. R. H. 181. seems to be, that, as arbitrators are judges between the par- 

ties, and, as it were, put in the place of the court by the 

parties, and possessed of the same power as the court of 


giving judgment for costs, they may reter the taxation of such 


7 


<4 7 ee 9 
2 n 2 . p Fi oy _—_— * 1289 * 8 r wa TRE 
eee AE TEL. 09 5 * % 
* on — 2 


4 costs to the same officer as the court would do. | 
4 1 Bur they cannot award, that one of the parties shall pay to f 
1 the other what costs two persons named in the award, but not \ 
officers of any court, Shall appoint ; for they can only delegate f 


their authority, in this instance, to one, who, the court 
will take notice, understands the subject better than them- 


selves. 
Nott v. Long, Tavs to an action of debt upon an arbitration bond, the tl 
| 8 defendant pleaded nul award; plaintiff replied, and set forth an a 
S. C 


2. Str. award, which amongst other things, awarded that the defendant 
should pay the plaintiff such sums as James Willis and Fobn 
Godfrey should settle for costs, having regard to such costs as 


were usually taxed by masters in Chancery, and then mutual | a 
releases awarded, and that the said J. W. and}. G. settled the F 
sum of to be due for costs, in which they had te- b 
gard, &c. and so assigned a breach in nonpayment of mo to 


costs; to which e the defendant IA 


Tunis case was twice argued at the IM yo frat ar- 
gument, the judges delivered their opinions, as follow. 


ARBITRATION, 


Lon D Harpwicxe, Chief Justice. One would go as far 
as possible to support awards, where there is no objection to 
their being fairly made; but I. doubt if this award be good. 
It is true, in the case of Winter v. Garlick, it was held that 
the arbitrators might award the party to pay the costs to be 
taxed by the master, and even that is going beyond the ge- 
neral rule ; but there the costs were referred to-be taxed by 
the master; whereas here, for ought that appears to the con- 


Tr. 8 G. 2, 


6 Mod. 195- 


Salk. 75- 


trary, the taxation is referred to persons who are ignorant of 


the matter; and the cases cited, are not contrary to this, for 
they are, where costs were awarded generally, which I think is 


well enough, for then they will be referred to the proper of- 
ficer, | 


* 


Pace, Justice, was of the same opinion, 


ProBYN, Justice, —inelined to think the award good, and 
that the arbitrators might as well appoint these two persons, 


as the master, for it was no more than taking them to their 


assistance. 
*＋ 


\ 


Lee, Fustice,—l think this is a direct delegation of their 
authority; and he cited the case of Robinson v. Barnsley, last 
Hilary Term, where an award that the party should give 
security fourteen days after their time was expired, was held 
to be bad. These persons must be considered as their dele- 
gates, and in case of a private authority, it is a settled rule, 
that they must execute it themselves, and cannot delegate it. 
lndeed it may be different when referred to be taxed by the 
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© ARBITRATION. 


PFE the settled way of taxing aw by the | 
law of the land. 


8 this term all the Court agreed that the award 
was bad. | 
N. 
Loa v ds to awards chan three rules; 
ist. That the arbitrators must make a final end, so as the 
parties may have the fruits of it, without suit. 2dly, That 
they cannot delegate their authority. 3zdly. Their award must 
be made within the time limited. Now this award does not 
make a final end, for here is a matter to-be done after the 
time expired; but it is said that as to costs to be taxed, that 
is allowable; and it is true, it has been allowed to be referred 


_ to the proper officer, as in Winter and Garlick, but it is there 


expressly said, they must be settled by the arbitrators, or by 
the master; and that is reasonable enough, because the re- 
ference to the proper officer makes an end of it, for he is sub · 
ject to the authority of the court, who, if he errs, can amend 
his errors summarily, but if referred to strangers, the court 
cannot intermeddle. 2dly. The arbitrators must execute their 
authority themselves, which they have not here done. Indeed 
a distinction has been taken between judicial and ministerial 
acts; but this is not a mere ministerial act, and appears not 
to be $0, from the penning of this award, for they are directed 
to have regard to such costs as a master would allow, which 
is, certainly, an act,of judgment. But when the reference is 
to the master, it is in the eye of the court; suppose these 
two persons had been mistaken as to what costs should be 


ARBITRATION. 

allowed, how could it then be settled but by a trial before a 
jury upon averment, that it was so, or was not so? And this 
is no inconvenience, for they might have, within the time li- 
| mited, had the assistance of these two men in this matter, and 
e of their award. fern We 


1225 Justice. By Cro. Fac. 315. 584. the ee 
cannot reserve authority to themselves after the time of the 
submission. Fenk. Cent. 128. If the award be to release to 
another, by the advice of J. S. it is good; and the reason 
given is, because that reference is only for the execution of 
the arbitrement; for he lays it down as a rule, that the arbi- 
trators cannot delegate their authority. It is true, that in 
cases of costs it has been allowed to refer to the master, and 
the reason is, because they have then made an award of costs 
in the same manner as costs are usually given. Comb. 456. 
award, that if the plaintiff make out before a judge, any dis- 
bursements laid out for the defendant, the defendant should 
pay them likewise, held bad. And Hor r there said, they 
have no liberty to do any future act unless it be by referring 
the matters in difference to a master of a court to tax costs, 
which is agreeable to what he said in Winter v. Garlick. Re- 
ference to the master is a proper execution of the arbitration, 
and is, merely, ministerial, but a reference to a stranger is 
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' Furnis v. Hal- the quantum of the costs to be paid may be ascertained by the 
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418 8 5 ARBITRATION. e 


are not bound to ner the ation of cn lon 
the court. 


. 


225 „ _ For where, on a motion to set aside an award made on a 


rule of reference to the three foremen of a special jury, one 


of the exceptions taken was, that the arbitrators had taken 


upon them to give a particular Sum for costs, whereas they 
should have been left to the taxation of the master, 


. Lond HarDwicke, Chief Fustice,—aid, arbitrators 


who are judges to determine finally the differences between 
the parties, may, if they think fit, take upon them to inquire 
of and give costs, as well as damages; and this court has no 
power to take notice of it, any otherwise than, if they are ex- 
cessive without any reason given for it, as an evidence of some 
undue practice. 


Dud Ir an award direct, in general terms, that the costs of the 
Nettle 77 B. 


R. H. 13G. 1. suit shall be paid, it is certain enough, because, in such case, 
2 Str. 737. 


NG officer. of the court in which the suit was instituted, whose 
Perry v-Ni- province it is to tax costs; namely, by the master in the 


El. 327 Air. King's Bench, and by the prothonotary, in the Common 


240. —— Pleas . certum est, * cer tum reddi potent. 


ton v. Brown- 


ing, Barnes, 36. 


Beale v. Beale | Mrs Gaal IG. 
» 10 Car. . 


R. Cro. Car. the charges in such à suit, has been adjudged good; because 
383. Hanson x 


V. Liversedge, the charges would be ascertained, when the attorney had de- 


2 Vent. 342. 


S. C. Carth. 136. livered a bill thereof. 


Dub. cont. 
Winter v. Garlick, B. R. T. 3 Ann, 6 Mod, 195+ S. C. Salk. 15+ Vide 1 Sid, 18+ 


”— & = he 


V 4 2 - — 1 


| ARBITRATION. | arg 
46 it hath been determined, that an award, whereby one Linfield v. 


Ferne, P 


party is directed to pay the charge of 'a suit then depending, iq you 0 
z 

of which the other party should deliver a bill, is good enough, 

nen, be reduced MS by the delivery of a bill. 


Bur, * an award was to pay all the expences of a suit, N ; 
and all reasonable expences sustained circa Sectam predic- 6W. 3. C. B. 


Lev. 4 
tam, it was | Roan to be void for uncertainty. g 11 


nenen 
award, by which the defendant was directed to pay to the — 2 
plaintiff, or Mr. William Cock, his attorney, such costs as 
plaintiff was liable to pay, of an action in the Peverel court, 
and costs of an action at common law, between the plaintiff 
and ſhe defendant and others, was uncertain, and not final, 
and, consequently, void. 


Wars a submission to arbitration is under an order 
of nisi prius, the arbitrators have a power to award costs sub- Jo ; SAY 
zequent to the order; but where such submission is under a 4.6. 46. 


bond, the arbitrators cannot award costs subsequent to the 


R 


Ix Tar Zoey G lil dw de I Tyner. den 
of the reference to be taxed by the prothonotary, but the i Aus x 
Court, on motion, directed the costs to be taxed only down 
to the time of the reſumes. | | 

n appointed under an order of nisi privs f 
may, if they think proper, award the costs of the reference, 

E e 2 


. | ARBITRATION. 1 1 | 


Bracher v- as well as the costs of the suit; but if they only award costs 
| 10 G. 2. to be taxed generally, the costs of the reference ought not 
ene > be allowed on the taxation, but merely the costs of the 

uit. | e 
NztiTHER will an award that one party shall pay to the 
other the costs by bim sustained in the action, include the 


costs of the reference. ES RES 


* 


Browne v. As where, after issue joined in the cause, the parties sub- 
Marsden and | 


others, C- B. mitted to arbitration; and the arbitrator awarded to the 
29; Z» 


H. Bl. 22g, Plaintiff 24. damages, and the „ costs by him sustained in 
anne 


Tas RO? SO refused to allow the costs of the 

2588 reference, or any other, except those of the action, as between 

party and party; a motion was made for a rule to shew cause 

why he should not tax and allow the costs of the reference, 

together with the costs of the action, as between attorney and 

Bur the Court—said, there was no precedent, for the costs 

of the reference. to be included in an award of costs of the 

action; and having examined the award, the words of which 

were as above stated, held, that those words were confined to 
RY ; the costs of the action, and, therefore, refused the rule. 


Barlowy, Ix a cause be referred to arbitration under an order of 


5 22 nisi prius, but a verdict be, nevertheless, taken for the plain- 


. tif tor a certain 5um, as a security for what should be awarded 


* 


ARBITRATION. — , | 4a1 
to be paid to him, and costs, the arbitrators cannot award a | 
zum to be paid to the plaintiff without costs, because by the 


terms of the order they were precluded from entering at all 
into the question concerning costs. f 


Ir an arbitrator award costs to be tazed by the master, 
such costs shall be taxed as between party and party only, 
and not as between attorney and client. 


raus where all matters in difference were by rule of nisi Prat . 
prius, referred to arbitrators, who awarded, amongst other B. R. H. 161. 
things, that the defendant should pay the plaintiff's attorney 

three full fourth parts of the costs, to be taxed by the master, 1 
the question was, whether the costs should be taxed as be- 


tween attorney and client, or as between party and party ? 


Load HAADbwiexz, Chief Fustice.— I see no reason or 
ground for taxing these costs as between attorney and client, 
for if the cause had gone on, and the plaintiff had had a 
judgment of the court, the costs must then have been taxed - 
as between party and party; and why sfiould it be otherwise 
where the parties have chosen their own judges, 'unless the 
arbitrators had expressly so awarded, as that the plaintifo— — 
Should have all his expences, or such like expression, &c. | 


Cur. accord. and costs allowed as between party and party, 


Tur latter part of Lord Haz nwicks's opinion in the 
case of Pratt v. Salt, furnishes a strong inference that, if the 
arbitrators had either in terms directed the costs to be taxed 
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" ARBITRATION. 


as between attorney and client, or even had used expressions | 


indicating that such was their meaning, the costs ought to 


have been taxed in that manner; and, consequently, that the 


measure of costs, where a cause is referred to arbitration under 


a general order of nisi prius, is a matter resting solely in the 
discretion of the arbitrators. But, be that as it may, by sub- 
sequent determinations, upon this subject, it is established, 
that an arbitrator, appointed under an order of nisi prius, 


cannot allow any other than the common costs, as between 


Marder v. Cox, - 
B.R.T.14G.g: : 


Cowp. 127. 
S. P. Durrant 
v. Kerr, 

H. 3 G. 2. 
Cas. Pr. C. P. 


70. 


party and party, unless the order, expressly, authorize him 


to allow what costs he may think proper. 


Tavs by an order of nisi prius, referring this case to ar- 
bitration, it was ordered, © that all matters in difference, be- 
« tween the parties, together with the costs of this action 
« and reference, be referred to the award of, &c.” The ar- 
bitrator, as to the costs, awarded as follows:“ That the de- 
« fendant shall pay to the plaintiff his full costs and charges 
« of this action, such costs to be taxed as between attorney 
« and client by the proper officer, &c.“ | 


eee et achde-this award, because the arbi- 
trator had exceeded his power in directing the costs to be paid 
as between attorney and client: for the intent of the re- 


ference was merely to put the party, who should be thought 
right, in the same situation as if he had had a verdict; in 


which case he could only have received costs taxed in the 


ordinary course between party and party. 


flow chewing cause, the Court held the award wrong 


ARkTrR ATION. 


4, 


1 WF for the words of the reference clearly _ 


meant costs in a technical sense, which are legal costs: but 
as to costs they held it good; and, therefore, ordered, that 
$0 much of the award, as directed the master to tax the costs 
as between attorney and client, 1 be set mide, and the 
rest should stand. J c 


*. 


$0 where there was a verdict for the plaintihr with 40 b. Barker v. Tib- 


damages, and 405. costs, subject to the award of F. H. and 
if he awards more to be paid to the plaintiff, then judgment 
to be entered up for such sum, togetber with the plaintiff's 


son, C. B. 
14G. 3. 


T. 


- 


2 Bl. 953 1 


costs, otherwise this verdict to stand. And it was further 
ordered, that the arbitrator might give such costs of the re- 


ference as he thought proper. The arbitrator made no alte- 
ration in the damages, but ordered the defendant to pay costs 
of suit, as between attorney and client, and also the costs of 
the reference as between attorney and client, it being his 


« intent that the plaintiff should be reimbursed his full ex- 
« pences.” 


Mor ion to set aside 50 much of the award, as orders eb 
payment of costs. 


Et per Curiam (absente Dx GREY, Chief Justice.) 


Here is no agreement or order of nisi prius to vary the ge- 


neral rule, that costs of suit on an award, shall only be the 
common costs. Cooke's Cases, 69, 70. The arbitrator has 
indeed a discretion expressly given him to award what costs 


of the reference he thinks proper. Therefore rule absolute, 


for the prothonotary'$o tnx thi cots u aut only, a be- 
tween party and party. c 


* 


Southmead Vs 


ARBITRATION. . 
So it hath been halides, that an ——— in writing = | 


; pay debt and costs, generally, e only to costs as between 


$winglehurst, 
v. Altham and 
2 B. . 


party and party. 


; We a cause is referred by a rule of nisi prius, and the 
costs directed by the order, generally, to abide tbe event, that 
must be taken to mean the legal event; and, in such caze, the 
costs are not left in the discretion of the arbitrator, but must 
follow the rule of law. 80 that, if, under such a rule of re- 
- ference, an arbitrator award to the plaintiff damages below 
405. in a species of action in which he could not, upon a ver- 
diet below that sum, have had full costs, without a judge's cer- 


tificate, the plaintiff cannot have more costs than the damages 
given to him by the award. 


Tn us upon a motion, that the master should tax full costs 
upon an award for the plaintiff, in a cause which had been 
referred at nisi prius, it appeared, that this was an action of 
eee pulling down the plaintiff's gate, and that the de- 
claration contained five counts, the fourth and last of which 
also included an assault upon the plaintiff, Justifications were 
pleaded to all but the fourth; and not guilty was pleaded to 
the whole. The defendants justified under an occupation 
way to Tosside-mill, on foot and on horseback, and with cattle 
and carriages ; the like on horseback, and with «cattle; the 
like on foot. They justified in a similar manner under other 
rights of way, none of which were found by the arbitrator as 
laid. And, as to the assault, the defendants pleaded, that at one 
of the times mentioned molliter manus imposuerunt, because 
the plaintiff stood in the way, and hindered the defendants 
from using it. The replication traversed all the rights of 


- 


% 


1 ARBITRATION. 
way etated-in the Second; third, fifth, sixth, did 
eighth pleas, namely, all the horse and carriage ways; and 
with respect to the fourth and last pleas, the plaintiff new 
assigned as to the trespasses, but not as to the-assault; and 
concluded that the defendants pulled down the gates, &c. 
on other occasions than in using the said footways. Issues 
were taken on the traverses, and not guilty pleaded to the 
new We On the reference the costs were directed 
to abide the event. The arbitrator afterwards awarded an 
oceupation way to the defendants over the plaintiffs closes 
[naming them] into a certain public highway situated within 
tae parish of Gisburne in the county of York, and which said 
highway leads between Bolton and Tosside chapel in the said 
county, to pass on foot and on horseback, and with cattle, and | 
no other right of way: and that inasmuch as one of the as- 
saults committed by the defendants was when he was passing 
with a cart and horses, the arbitrator awarded five billings 
to be paid by the defendants to the plaintiff for that injury. 


Uyon shewing cause against the rule, it was contended that 
the costs being to-abide the event must be taken to mean the 
legal event: and that as the arbitrator had only awarded five 
shillings, the plaintiff was not entitled to any more costs than 
damages, in the same manner as if a verdict-had been found 
for so much; In support of which were cited the two follow- 
ing cases from the master's note book. Highnam and another, 
executors, &c. v. Hassel, Hil, 14 Geo. 3: This cause was 
referred by order of nisi prius; and the costs were to abide 
the event, in the usual form. The arbitrators awarded that 
there was not any thing due from the defendant to the plain- 
_ tiffs; in consequence of which the master taxed the defendant 
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5 | - ARBITRATION. 


his costs. Mr. Buller obtained a rule to ew cause why the 


defendant should not be restrained from proceeding to enforce 


the payment of costs taxed against the plaintiffs, they being 
executors. On shewing cause by Wallace, the rule was made 
absolute; and per Curiam:—The order of nisi Prius is in 


the usual form ; but the meaning of it is that the party should 
pay such costs as he would have been liable to pay in case 
verdict had passed against him: and if a verdict had 
given against the plaintiffs, or they had been nonsuited at the 
trial, they would not have been liable to pay costs, and there 
fore are not liable under this order. If they were, no ex þ 
tor would consent to a reference, as he would, in such case, b 


in a worse situation than if a verdiet had been given againgt 


him. The other case was that of Butler v. Grubb, Hill, 
23 Geo. 3. Mr. Peckham shewed cause against a rule for re- 


ferring it to the master to tax the defendant his costs of the 


action. Mr. Howarth for the rule, stated, that this cause 
was referred to arbitration by rule of nisi prius, and the costs 
of the suit were to abide the event, &c. The arbitrators 
awarded that the plaintiff's original demand was under 40s. 
vix. 37 8. and awarded the plaintiff the said 37 s.—and he con- 
tended that the plaintiff was not entitled to costs, any more 
than he would have been, if on a trial he had recovered under 
40 8. but that on a suggestion, to be entered by leave of the 
court, the defendant would be entitled to costs; that the words 
in the rule, costs to abide the event, mean the legal event 3 


and of that opinion was the Court; whereupon the rule was made 


absolute. Mr. Howarth cited the above case of the 14 Geo. 3+ 


| In support of the rule [in the principal case, ] it was ob- 
served, that this was not a mere action for the assault, but 
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ARBITRATION. 


that the ground of it was to try a right of way; and, there- 
fore, supposing the arbitrator to have been substituted in the 
room of the judge, he has in effect certified (a) that the as- 
sault was proved; but supposing he was not, he could not 
certify, and the reference should be considered like the execu- 
tion of a writ of inquiry ; in either of which cases the plaintiff 
would be entitled to full costs. On these pleadings none 
of the justifications are found for the defendants; a right 
of way is indeed found, but different from any of those 
pleaded ; therefore it appears that the defendants assaulted 
the plaintiff at a time when the former were exercising a right 
of way, to which they were not entitled. 


As uuRSsH, Fustice,—(Lord Kenyon, Chief Fustice, be- 


ing absent.) The costs being to abide tbe event must be x 


taken to mean the legal event, as appears by the cases cited. 
And we cannot say that the authority of the judge to certify 


being under 40 8. the plaintiff cannot be entitled to any more 
costs than damages. | 

BuLLER, Fustice.—The event of the suit must be taken to 
mean the legal event. The cases cited go clearly to shew 
that where the costs are directed to abide the event, they 
are not left in the discretion of the arbitrator, but must fol- 


low the rule of law. It appears strongly on the award that 
the assault found was committed in the closes of the plaintiff 


in asserting the way justified in the pleadings, and negatived 
by the arbitrator: but though we may think that was the 
fact, yet the way found must be intended to be the way 


was tranferred to the arbitrator. Then the damages awarded 


(a) 22 and 23 
Car. 2. c. 9. 
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ARBITRATION. 


ö pleaded, and that goes to the assault justified; so do the 
footways confessed. The assault found then must refer to the 
fourth count, to which there is no justification. On this we 
must take it there has been a verdict for the plaintiff of five 
Shillings damages. But we cannot consider this finding of 
the arbitrator as the certificate of a judge under the statute 
22 and 23 Car. 2. Therefore the plaintiff is entitled to no 
more costs than damages. | 


Gaben, Justice, concurring, The rule was discharged. 
e 


of Costs, where a Cause is made a Remanet, or goes off bY 
Consent at one Assizes, and is tried at a subsequent 
Assizes. © | 


Barnes, 150- I: was, anciently, the practice in the Court of Common 


153- Cas. Pr. 


b F 
9 ol. ——Y 5 5 4 M 4 27 * : 
\ . 4<" i; ur - = FP . 5 — = . 4 N : — 2 
5 8 2 A * * wy — F- * . L : — 2 "ws 1 = 2 2 X 5&0 Sa Lad 2. 
* > 4 * 2 * 1 . 9 4 = * FE: * *. 2 * IIS — * 2 , os 2 ee = SS. , 
N ' 4 — 3 Cs 2 — > 4%, 22 9 K — ED e > 
l a 5 ERS 8 r pigs —— * a. x { £ 1 2 : — 
2 25 © 5 5 N = _ EC 1 F ” 2 * — : x — 1 ; - N a 
3 = 2. N Rs _ — — é— —— py 
FN 4 — * * = 7 9 5 . JCI — 
=» ZZ po ——ů— —ſ—k— — 
— 5 — —— — _- : 
— —.— : 
- 


SEZ 2 1 * — ou 
| * 2 | ' ; 15 
3 — 2 3 *% - . 
„ . PEI ne res 2 Sn RY OY 6 2 
„ fr: „* 8-4 . 2". Eh" Ny 
y _ R r 
2 8 ca A 7 722. r oy 
__— Er TINT 3 
. 5 - > — 
— — —— — — — 


standen on the Bur on both the crown and civil side of the Court of 
King's Bench, it appears to have been always customary for 
the master, where a cause went off upon a remanet at one 
assizes, without any default whatsoever in either party, to 
allow the party, plaintiff or defendant, afterwards obtaining a 
verdict, the costs of both asses. 


Dem. Wheat- 
ley v. Hall, B. 
R. P. 29 G. 3. 
Say. Rep. 272. 


marg. 4 Burr. 


Pleas, never to allow the costs of attending an assizes, at 
which a cause was made a remanet, unless expressly agreed 
between the parties that such costs should abide the event of 
a trial of the cause. 


'WHERE · A CAUSE, &c. 429 


Anv it was holden by the Court of King's Bench, in a case Price,onDem. 
u * 
where the cause went off pro defectu juratorum, that the costs Birt, B. R. T. 
16 G. 2. Cited 
of the attendance should be allowed to the party ultimately 4 Burr. 1988. 


prevailing, as part of the costs of the suit. | * 


Ax p now, for the sake of an uniformity of practice in this 
respect, whenever a cause goes down to trial, and is made a Sparrow v. 


Turner, C. 83. 
remanet, and tried at a subsequent assizes, the Court of Com- g H. 7G 2 
mon Pleas, as well as that of the King's Bench, constantly 2988. *n. 4 Burr, 


allow the costs of both assizes. 


Ir was, formerly, holden that, when a cause e had been twice twice Burhal 3 5 
carried down to trial, the party finally prevailing was not en- 3 = 
titled to the costs of the former ineffectual going down to HET 4 
trial, unless the cause, at that time, went off as a remanet; 
but both the Courts of King's Bench and Common Pleas, 
have, of late years, thought fit to extend this allowance of the 
costs of a former going down to trial to other cases of the 
like kind with remanets. And the rule now is, that in all 
cases, where a cause goes down to trial, and goes off, upon 
any occasion, without the fault, contrivance, or management, 
of the parties, and is afterwards brought down again to trial, 
the costs of such former abortive going down to trial shall be 
taxed and allowed to the party finally prevailing, in the same 
manner as if the cause had gone off upon a remanet. 

\ s | 

Bur though, where a cause goes off upon a remanet, the 
general rule is, that the costs thereby incurred shall attend the 
event of the cause, yet it was holden in the following case, 


that this general rule implies an exception of such particular 
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Sadler v. 
Evans, or Lad 
Windsor's 
Case, B. R. M. 


15 WHERE A CAUSE 18 


 __casesas are clearly distinguished, by their circumstances, from 


being within its reason and principle. | 
Txr1s cause was made a remanet at one assizes for want of 
time to try it, and at the subsequent assizes the plaintiff was 


7 G.3. 4. Burr. nonsuited. A motion was now made that the master might 


2984. 


review his taxation of costs, in which he had allowed the costs 
of the remanet with the other costs of the suit; and in the 
mean time proceedings to stay. 


TRE firs objection which was made to the taxation was, 
that the plaintiff ought not to be obliged to pay these costs 
occasioned merely by the cause having stood over at the first 
assizes, as a remanet, without his fault. 


Loxp MaxsriEzL p seemed at first to think, that if neither 
side were in fault, neither side should pay costs. And this 
was made a remanet for want of time to try it. 


Bur the Court and Master Owen agreed to che general 


rule, that costs are to be paid, where the cause goes off upon a 


remanet, as well as any other costs in the cause; and instanced 


in some Maidstone causes, which went off for want of 


viewers; so that neither party was in fault. 


Ir was then contended that, on the merits of this case, the 
master ought to review his taxation of costs upon the non- 


suit. 


Loxp Mansrizl bon the merits of this question 
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MADE A REMANET. 


(what costs ought here to have been allowed), I think that ge- 


neral rules imply an exception, in cases where the general rule 
is used for oppression, or where the hardship of the parti-. 


cular case is such, that it would be manifestly unreasonable 


and unjust to include it within the general rule ; provided the 


application is made within due time. And if this had come 
recently before the Court, I should have thought that the 


- plaintiff ought not to pay the costs of the remanet. For, it 
appears that the defendant treated the cause as likely to be of 
great length; though he intended to nonsuit the plaintiff, by 
an objection which he kept in reserve: and this put the plain- 
tiff to a great expence. The defendant likewise preterided, 
that it was a-great damage to him, that the action was 


brought against him, and not against Lady Windsorz when, 
in fact, Lady Windsor was the true defendant, and at the 


whole expence. So that it was a Snare laid in order to pre- 
vent trying the right. Therefore, I should have inclined, 
upon a recent application, to have made this case an excep- 


tion from the general rule; allowing the general rule to be 


right. 


Bur the application is now made a year after a judgment, 
and after a writ of error brought by the plaintiff, and that 
writ of error nonprossed. 


Ir a manifest miscomputation, or a plain mistake in figures, 
should appear on the face of the record, with regard to costs, 
I Should think it might be amended: as, for instance, if the 
damages had been said to be 601, and the costs 301, which 
amount in the whole to 100 l. 
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' __ WHERE A CAUSE, &c. 

Bur here is no such manifest miscomputation or mistake 
on the face of the record. A proper distinction has been 
made between the damages given by the jury and the costs. 
And they certainly came too late: for vigilantibus, et non dor- 
mientibus, jura subserviunt. Every thing was in their know- 
ledge, from the first moment: there is no new discovery, nor 


new ground. They should have complained during the taxa« 


tion, or in due time afterwards; or else have shewn that it 
was not in their power to do 50. | . 


5 Ii other judges concurred with Lord MansF18LD, that 
this particular case was one of those, which ought to have been 


 - excepted out of the general rule, ** that the costs of a remanet 
e ought to attend the event of the cause, —if the application 


had come in time. But they were of opinion with his lord- 
Ship, that, in the present case, the plaintiff had, by his own 
negligence, omitted the proper opportunity; and therefore, 
had now no title to relief, it being his own fault that he did 
not apply within due time. | 


Per Curiam, unanimously, Rule discharged. 
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OF THE COSTS OF A-SPECIAL JURY, AND OF 
WITNESSES. 


— T—— ͤ.— . ͤ— 


SECT. I. 


Of Costs where there is a _ Fury. 


12 e Before the 
consent of the parties; however, in some instances, and for „ 


C. 6. . 
special causes, it was and might be done: and, in all cases, A 
where a special jury was granted, whether with. or without Pa 
consent, the costs were always paid by the unsuccessful party. 8 


Bur by the statute 3 Geo. 2. e. 25. s. 16, it was enacted, 
« That the person or party who shall apply for a special 
« jury, shall bear and pay the fees for the striking such jury, 
« and shall not have any allowance for the same, upon taxa - 
« tion of costs. 

Taz courts construed this clause to extend only to such Cas, Fr. C. B. 
fees and expences as were necessarily incurred by the actual — 
striking of a special jury; and, therefore, held, that the ex- Ne Ws 
traordinary allowance to a special jury, and all other reason- Andr. 68055 
able expences relative to, or occasioned by such jury, * 

P f : 


M sxzcral. JURY. 


be taxed and allowed to the party obtaining a wc in the 
5ame manner as before this act. | Ne, 


| As the expence of striking a special jury was, compara- 
, tively, very small and inconsiderable, such a jury was too 
| often applied for in frivolous suits, with a view to harass and 
than from any real apprehension of the difficulty or im. 
portance of the subject-matter of the suit. To obviate a 
practice so pregnant with injustice, the legislature were again 
_ obliged to note. 
Persons apply- Ladens ev by 24 Geo. ad. e646 enacted— 
| Juries to 4g « That the person or party who shall apply for a special 
of aritins the Jury, Shall not only bear and pay the fees for striking such 
Be « jury, but shall also pay and discharge all the expences oc- 
A the es casioned by the trial of the cause by such special jury, and 
« ghall not have any further or other allowance for the same, 
upon taxation of costs, than such person or party would be 
« entitled unto in case the cause had been tried by a com- 
mon jury; unless the judge, before whom the cause is 
« tried, shall immediately after the trial, certify, in open 
. « court, under his hand, upon the back of the record, that 
« the same was a cause proper to be tried by a special jury,” 


% 
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Fees of jiiry- And by the second section of the same statute it is enacted 
OM | —* That no person who shall serve upon a special jury, shall 
be allowed or take for serving on such jury more than the 

« um of money which the judge, who tries the issue or 

nee, hall think just og * not exceeding 
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« the um of one pound one chilling, except in ese wherein 
a view hath been or shall be directed.” Y: See 


SECT. 1. Z 


of the Costs of Witneszes. 


Tc, ma he ern 
attended at the trial of the cause, although he was never exa- Vide Doug: 
mined, ought to be allowed in the taxation of costa. BY 


So ought the costs occasioned by the attendance of a mate- 
rial witness at the trial of the cause, if he were then examined, - 
although such witness was not served with a sub ena; as 
likewise ought the costs of such witness subpanaed, though ne 
never attended. And it is said to be the practice of the Court 
of Common Pleas, to allow the costs of a material witness who Sex. Costs, 18g. 
attended at the trial of the cause, though he was neither zub- f. 
pœnaed nor examined; but that a different practice prevails, 4 | 
this particular, in the Court of King's Bench, where no costs 
are allowed on account of any witness, however material he 
is sworn to have been, unless he was either subpanaed or exa- 
mined. 1 „ 152 we, 4Þ WE IM 


Tas costs ofa witness who attended the trial at the assizes genhouse v. 
were allowed, notwithstanding his testimony had been- re- e pr. 
jected by the judge at nisi prius, on the ground that he was © B. 98. 
not a material evidence, the plaintiff swearing that uk 
witness was a material one, and his attorney, EST _ i: 
opinion of counsel. SY 

Ff2. 


436 OO © WITNESSES. 
N 4 Mall -- Ira plaintiff, after having given notice of trial, and coun. 


Barnes 905. termanded the same within the time allowed by the practice 
of the court for that purpose, discontinue his action, upon 


the usual terms of paying costs, the defendant is not entitled, 


the time when the notice of trial was given, and when it was 
countermanded, set off to attend the assizes. 


by obeying a sub pœna, cannot be allowed in the taxation of 


Thellusson vv Tu us where two of the plaintiffs witnesses were n 
E being the captain and first lieutenant of a Ship, which was a 
French merchantman, and had been brought over to give 
evidence in the case of Thellusson v. F ergusson, had returned 
to France, and were again brought over for the trial of this 
cause. Upon the taxation of the plaintiff's costs, the master 
allowed the expences of the two witnesses in the journey and 
voyage going and coming, and during their stay in England; 
N but the insured, for whom the plaintiff Tbellusson was only an 

agent, and who was a merchant in France, stated to the Court, 


in an affidavit, that the two witnesses, when they were last in 


France, had been appointed supercargoes to two French 


 East-India ships, and that they had lost their voyage by 
— their attendance on this last trial ; that before they left France 
| | they had made a protest against him, on account of any da- 
mages or loss they might sustain by coming to England, and 
that he believed that, on his return to France, he should be 
obliged to indemnify them. That as supercargoes they would 


' * L 


as part of those costs, to the expences of a witness who, between 


1 2 Taz gg, ot which _ may have sustained 


© ww Acc 


% > 


©, WITNESSES. | | 
have been entitled to five, pounds sterling per cent. on the 
produce of the outward and homeward-bound voyages, be- 
sides provisions, and other advantages. The master having 
refused to make any allowance on the above account, a mo- 
tion was now made for a rule to shew cause why he should not 
review his taxation, and make an allowance adequate to what, 


„n. eee = 


be liable to pay. 20; | ; 


Loa p Manxsrizro absent. 


Tus Court refused the rule, and said, they could not al · 


low for contingent damages; that it would be a dangerous 


precedent ; and that the master had certified, that such ap- 


plications had frequently been made, and always without 5 


SUCCESS, 


Tas costs of examining witnesses upon interrogatories, are Anon. B. R. T. 
always born hy the party obtaining the rule for such exa- e 


mination, and do not abide the event of the cause, unless $0 
ordered by the Court. 
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CHAPTER VIII. 


or STAYING PROCEED INGS IN A SUIT—TILL 
SECURITY GIVEN fox THE COSTS ;—TILL 
THE COSTS/ OF A FORMER ACTION FOR THE 
SAME CAUSE ARE PAID;—AND OF DEDUCTING 

THE COSTS OF ONE ACTION FROM THOSE 
F ANOTHER. 


SECT. I. 
In what Cases, the Proceedings in a Suit will be stayed, till 
a responsible Plaintiff be named, or Security be found for 
the Payment of Costs, in case Fudgment sbould be given 
against the Plaintiff. 
| | N SECT. II. 
In what Cases, the Proceedings in a second Action will be 
|  sfayed, till the Costs of a former Action are paid. 
SECT. III. 


In what Cases, the Costs of one Action aball be deducted 
From those of another. 
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In what Cases, the Proceedings in a Suit will be stayed. till 
a responsible Plaintiff be named, or Security found for tbe 
Payment of. Costs, in case N Should be given 
against the Taf. 


Ir has long been the settled praetion bn bed the Gt + Bt. 80 


B. N. P. 111. 
King's Bench and Common Pleas, to make a rule upon mo- B. R. H. = 


Ba 
tion, to stay proceedings i in an action of ejectment, brought K. * 


on the demise of an infant, until a real and responsible lessee , — uo 


be named, or security given for the payment of the costs, in —— * | 


case the plaintiff should be nonsuited, or the defendant ob- *%9- 
tain a verdict. 


. 


AND now, though the entice} in this respect appears to | Vide . 


nard. K. B. 197. 
have been formerly otherwise, the Court will make a similar Birchman v. 


rule, where the lessor of the plaintiff in an action of ejectment N pd" | 
is resident abroad; accordingly, in a case, where an ejectment 4 5 BR 
was brought upon the demise of a person who lived in Ire- oof, Nos 


land, the Court of King's Bench stayed the proceedings until Barney 189. | 
Security should be given for the costs: although it was an 8 2 
ejeetment brought under the direction of the Court of Chan- T. 1 G. 3. 


2 Burr. 11777 


cery, where the bill was retained till after the trial of the 8.C- 869. Cons 
Wien er) 18 52 


$0, if the evo f the plain an 2 


v. Scarle, H. 
a3 G. 2. 
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— ＋ . happen to die pending the suit, the Court will oblige the 


ex Dim. Turner 


v. Grey, B. R. e to find security for the payment of costs. 


M, 10G. 2. 


a Str. 1066. 

Pike v. Corbin, And if, after a recovery In" an n an action of 

Say. Rep. 78. trespass be instituted for the mesne profits of the premises, 
. Aslin + | | 


v. Parkin, B. in the name of the nominal plaintiff in the ejectment, which 


N. P. 89. it may be, the Court will, on application, make a rule for 
staying the proceedings in the suit, till a responsible plaintiff 
shall be nominated, or security given for answering the costs, 
to which the defendant may be eventually entitled. 


Bur it should seem, that neither the King's Bench nor 
Common Pleas will make a rule for staying the proceedings 
in an action of ejectment till security shall be found for the 
| Gs unless for one or ou of the causes _ r we 


Pr. C. P. 15. tiff; nor, because the lessor of the plaintiff, in a former 
gr ejectment brought for the same premises, in another court, 
| (and which was abandoned) had been obliged to give security 

for the costs 1 action. 


Doe ex Dim. As where ls lessor of the plaintiff had brought an eject- 
Selby v.Alston; 


Bart. B. R. ment in the Court of Exchequer in the year 1784 to recover 
1 T. 18 the possession of the same premises, for which the present 
| nnn 


nnen 


— 


A xULE had been obtained, calling on the lessor of the 
plaintiff to shew cause, why the proceedings in this action 


TILL SECURITY GIVEN FOR THE COSTS. 
thould not be stayed till he gave security for the costs, in 
case he was nonsuited, or a verdict was given against him. 
This rule was founded on an affidavit, which stated, that, in 
the former ejectment, the Court of Exchequer had obliged 
the lessor of the plaintiff to give security for the costs of that 
action. | 


Bur I Ex, Justice. This application is not warranted by 
any authority. The case in the Court of Exchequer does 
not apply here. There are only three instances in which the 


Court will interfere on behalf of a defendant, to oblige the 


plaintiff to give security for costs. The first is, when an 
infant sues, the Court will oblige the prochein amy, or guar- 
dian, or attorney, to give security for the costs: adly, When 

the plaintiff resides abroad, in which case the Court will stay 


the proceedings till security is given for the costs: and 3dly, 


Where there has been a former ejectment; but there the rule 
is to stay proceedings in the second ejectment, till the costs 
of the former are paid, and not till security is given for the 


costs of the second. So that even the form of the present ap- f 


plication is wrong. But it is not stated, that the costs of the 
ejectment in the Court of Exchequer have not been paid. 
Rule discharged, h 


=, 


= [1 
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NeriTHer will the Court order a lessor of the plaintiff, Preston v. d 


having privilege of parliament, to . 
be liable to costs. 


Court of Exchequer will grant a rule requiring security for 


9 ue, 


Ir appears from Doe ex Dim. Selby v. Alston, that the 
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11. R. 362. 


costs in an ejectment in other cases than where the "ES of 
the plaintiff is an infant, resides abroad, or happens to die; 


Vide etiam : . "Re ; | | 
Right ex Dim. for in shewing cause against the rule in that case the counsel 


. Cuzach v. Stated, that the reason why the Cqurt of Exchequer had com- 


Wrong, Burt, 
N Exch. 204. pelled the lessor of the plaintiff to give security for the costs 


in the former action in that court was, because it was Stated 
to them wat he could not be found. 


a Str. 1206. 112 as held 3 Court of King's Bench in a variety of 
Eat oe m_ cases, and those of no very ancient date, that a plaintiff's re- 
der 5 5 sidence abroad, or in Scotland, was not a sufficient ground 
for staying the proceedings i in the suit till security was given 
for the costs, because such a practice, it was said, might 
operate as a discouragement of trade and commerce, would 
be clogging the course of justice, and, in a great mea- 
sure, preclude foreigners from suing in our courts, as in a 
strange n they might, frequently, be unable to find 

security. 


Pray and HowzvxR, of late years, this matter has been viewed in a 
others e Edie, 5 


B. R. P. 266.3. different light; and this court has, in several cases, where the 
de hay 82 0 plaintiff was resident abroad, stayed the proceedings in a 
cause till security was found for the costs; and for this reason, 
that if a verdict be given against the plaintiff he is not within 
the reach of our law, so as to have process served upon him 

oe the costs. 


Fitzgerald 5 "ai o, in a subsequent case, the Court made abgolute a rule 


Whitmore, B 


R. T. 26 G. g. for staying the proceedings till the plaintiff, who was an Irisb- 
man, and resided at Waterford in Ireland, gave Security for 


R 


r 


S SR * 
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TILL SECURITY GIVEN FOR THE COSTS. |, Mm 
the costs, in case a verdict was given against him, or he was 
nonsuited. | | 


In shewing cause against this rule, it was observed, that 
the reason why such a practice had lately been adopted, con- 
trary to the former determinations, in the case of foreigners, 
was, because Englisb subjects, who sued in most of the 
foreign countries in Europe, were under a similar necessitx 


of giving security for costs. And that it would be impolitic — 


to extend this rule to Ireland. 4 


BuT the Court were of opinion, that the same reason 
which had induced them to lay down the rule with respect to 
foreigners, namely, because the process of our courts would 
not reach them in case an execution issued for the costs, held 
equally with respect to Irishmen. wo 


Uron this point the Courts of King's Bench and Com- 
mon Pleas have adopted different rules of practice; from the 
above authorities it appears, that the former court will com- 
pel a plaintiff to find security for costs upon the single ground 
of his being resident abroad, beyond the reach of the pro- p. 1, preave 
cess of the court, provided the defendant have pul in bail, e —_— 
(for previous to his doing $0, even that court will not now 5 2 4 
interfere,) but the Common Pleas will not exact such security 
merely because a plaintiff is in a foreign country, without 
other concurring reasons. | 


Tusxzroxz, upon a motion to stay proceedings till the Parquot v. 
Eling, C. B. 
plaintiff, who was abroad, gave security to pay the costs, in 


e 


gu TY 1 ers TY orerrn Bp SHARED EI panes 


* 


Porrier v. Car- 


ter, C. B. H. 
G. g. Ibid. 
1 supra. 


B. R. P. 12 G. 1. 
1 Str. 697. 
1 Wilg. 266. 
adm. 


Real v. Macky, 
B. R. P. 17 G. a. 
2 Str. 1206. 


OF STAYING A SUIT, &c. 
case a verdict should be found against him, the Court of 
Common Pleas would not grant a rule, on the circumstance 
alone, of his being resident abroad, but required an affidayit 
of—“ his having gone thither to avoid payment of his debts, 


of his insolvency i in a foreign country,” —or the like, 
| saying, that the practice was now Settled in this court, that 
the plaintiff should not be compelled to give such security, 
merely Wende he was in another een 


A it of this bort being produced, on a subsequent 
day, a rule was granted to shew cause, which no cause being 
shewn, was, afterwards, made absolute. 


Bur the Court will not stay proceedings till the plaintiff 
gives security for costs either on the ground of his being a 
foreigner, or insolvent, if he reside in England. 


Brrox z the practice of staying proceedings, on account 
of a plaintiff s residing abroad, till security given for costs, 
became general in the King's Bench, that court would have 
interfered in the behalf of a defendant in a qui tam action, to 
oblige the plaintiff, if he resided abroad, to find such security. 
Accordingly, this was done in Vat, qui tam, v. Green, the 
plaintiff being in that case resident in Switzerland. 


AnD the language of one case seems to afford an inference, 
that the Court will require security for costs in a qui tam 
action, where the plaintiff is a foreigner, though resident in 
2 n. Sed er 
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80 it is aid that, if a prosecution upon a penal statute be Shindler v. 


Roberts, C. B. 
brought in a feigned name, the Court will oblige the real pro- P. 10 C . 


B. N. P. 197. 0 
zecutor to give security. 


Bur the Court will not insist upon such security in an 3 Bulstr. 18. 


indler v. 
action upon a popular statute, merely on account of the Robers B.N. 


poverty of the plaintiff, for the statute having on him a 8 8 


power to sue, it is a debt due to him. | | on 3 
VideCowp. 24. 


— 


SECT. 11. 


In what Cases, the Proceedings in a second Action will be 
stayed, till the Costs of a former Action are paid. 


Is general, the courts will grant a rule to stay We Woke T. 228 
in a second action of ejectment till the costs of a former eject- 0. * 
ment for the same premises have been paid. 


And os wil grant such a rule in 8 not only 4 Modag7g- | 
where the merits. were decided in the former action, but also Pda Pt, 
where there was a judgment of nonsuit, or of nn Rar 


ract. R 
against the plaintiff in that action. | 115 8 "I 
_- -- 
80 where Lord Coningaby brought an ejectment, cn ob- Lord Conin ny 


tained a rule for a trial at bar, but, it afterwards appearing Les. 1. 
to be upon a wrong demise, he delivered new ejeetments, and wat * 
applied a second time for a trial at bar; which the Court re- 
fused to grant, except on condition of his paying the costs 


occasioned by the former ejectments, | 


46 ox STAYING A SECOND ACTION | 


* 3. King | Howzve u, in a subsequent case, where it appeared that 
a Str. 661. the plaintiff had declared in ejectment upon a Single demise, 
and, afterwards, finding it necessary to add another demise 
by trustees, had delivered a new ejectment upon the double 
demise, the Court rejected a motion to stay proceedings in 
the latter ejectment until the costs of the former were paid, 
saying, that it was never granted unless it appeared the party 
had been vexatious, or had run the defendant to a great ex- 
pence, which was Lord Coningsby's case, who came for a 
trial at bar in the new ejectment, after the former cause was 
ready for the bar, in granting which, being a matter of fa- 
vour, the Court might make their own terms. 
Ir was holden, in one case, that the proceedings in a second 
_ gjectment ought not to be stayed till the costs of a former one 
were paid, if, in such former action, no costs were payable by 
te plaintiftf. 
FThrustout e: Tu vs, where the lessors of the plaintiff delivered three 
Troubleseme, ejectments in the Common Pleas, and two in the King's 
1 807, 100. Bench for the same tenements, and made the defendants at- 
"IP tend at five assizes, but had countermanded all the notices of 
trial in time enough to save costs, the Court, notwithstanding 
the vexatiousness of such a course of proceeding, refused to 
grant a rule to stay the proceedings in the last ejectment till 
dme costs of all the former were paid, because no costs were 
demandable by the rules of the Court, the notices of trial be- 
6Vin. Abr. ing countermanded within due time. But, on a subsequent 
—_ day; the Court made a rule to vtay the laxt Gectmeit, till the 
plaintiff had discontinued the former.” | 


TILL THE cosTS OF A FORMER ARE PAID.” 


A ur, however, similar to that refused in the last case, 
has been since granted, notwithstanding the lessor of the 
plaintiff was not liable to the payment of any costs in the 
former ejectment, it appearing that the second ejectment was 
vexatious and oppressive. e IE 


— 


Tu us, on a motion to stay proceedings in this ejectment, gmith ex Dim. 
till the costs of two former ejectments brought on the same 0 ood mo 
title were paid, it was alleged, that in those, upon the Þ: DOS 
tenant's entering into the common rule, the lessor of the 
plaintiff had neglected to enter into the consent-rule, and no 
further proceedings were had: which was extremely vexatious 7 
and oppressive to the tenant in possession, as there was no- * aBl, de 

| body of whom he could recover his costs. 


IT was shewn for eue, that this was a new attempt, as no 
costs were payable till the lessor of the plaintiff joins in the 
consent · rule. And, being new, the Court took from last 
term to this to consider of it. And now, 


Per Dz Ga, Chief Justice, and the whole Court—We 
think this application very just and reasonable. It is said, 
that a lessor of the plaintiff is not made answerable for costs 
by the tenant, or a new defendant's, entering into the com- 
mon rule; till he himself joins in the consent - rule by signing 
it, and thereby making his option to proceed against the new 
defendant. This, whether reasonable or not, has given rise 
to the present doubt. But we think (and it is not our opi- 
nion only, but that of other judges) that, whatever founda- 
tion there may be for the practice alluded to, yet when the 
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| Doe ex Dim. 
Chadwick v. 
Law, C. B. 
T. 17 G. g. 
n Bl. I” 


OF STAYING, A SECOND ACTION # 


Court sees manifest vexation and oppression, as in the present 
case, it will exercise it's jurisdiction over this fictitious pro- 
ceeding to prevent it. Rule made absolute. | 


7 Tur Court will stay the proceedings in an action of gert. 
ment till the costs of a former ejectment between the same 


parties are paid, the very day before the trial, under particular 
circumstances and on shewing a satisfactory reason why the 


application was not made at an earlier stage of the suit. 


As where a former ejectment had been brought in the 
King's Bench, between the same parties, wherein the defendant 
in Hilary Term, 13 Geo. 3. obtained a rule for costs for not 
proceeding to trial, which were taxed at 8 51. 8 d. after which 
the cause was tried in the same term by a special jury, and a 
verdict was found for the defendant; and his costs were taxed 
on the postea on the 11th of June, 1777, at 2730. 105. 
Total 358“. 10s. 8d. no part of which was paid. 


A Motion was now made that the proceedings in this 


eause should be stayed till the costs of the former were 


X x: ; 1 
paid, * * 
* * 


' 


Fos the plaintiff it was urged, that this application came 


too late. The declaration was delivered before the Essoign 


day of last Easter Term. Notice of trial given for the sittings 
after this term, viz. the 19th of Tune. The plaintiff has been 
at the expence of preparing for trial, and bringing his wit- 
nesses to town; and this motion was not made till Friday 
the 13th of Tune. 3 | 


* 
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TIL TE CosTs Or A FORMER ARE Ab. % 
In support of the rule, it was alleged, that the cause was 

30 clear at the last trial, and the parties had rested $0 long. : 

that they did not think them in earnest, till notice of trial was 

given. The defendant then proceeded to tax his costs, in 

order to ground this application, which otherwise he would 

not have done, the lessor of the plaintiff being insolvent. 


Tas Court, on considering all the circumstances, made 
the rule absolute. 


a Tus practice of staying the proceedings in an ejectment 22 6 
till the costs of a former ejectment between the same parties 1 

were paid, was, for some time after it's introduction, restrain- 

ed to cases, where the first ejectment was brought in the ame 

court as the second; however, it is no longer material in what . 


court the former ejectment was brought, since the courts an non. B.R. 


W. 
Westminster-Hall now pay the same respect one to another, az 2255 4 
and consider a former ejectment in another court as they do a Dip. — 


former ejectment in the same court, and, consequently, will T av pr ts 


grant a rule to stay a second ejectment till the costs of a for- oo 22 


mer one are paid, as well where such second ejectment is in Barnes, that 


the same prac- 


alzo 
brought in a different, as whete mem same, an by wg! 20 


court, as the former. 6 or ana 

IT hw ken if an ejectment be brought upon 
the demise of husband and wife, in which judgment is given 
for the defendant, and afterwards a new ejectment brought ou | 
the demise of the wife alone, that the proceedings in the latter | | 
cjectment shall be stayed till payment of the costs of the 
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Doe ex Dim. Tu us, after judgment for the defendants in an cjectment 
Toe ned v. brought upon the demise of husband and wife, a new eject. 
NN ment was brought on the single demise of the wife against 


2 Str. 1152. 


rr AS > 
I 3 = NC 


1 some of the same persons, who were defendants in the former 

x / 6: | ejectment. And, upon application to.stay her proceedings 
4 till the costs of the first ejectment were paid, it was insisted, 
that the former action was on the demise of both husband 
and wite, and the rule was in the singular number, quod de- 
missor querentis sit onerabilis. 


Sed per Curiam,—We are not going to order the present 
lessor of the plaintiff to pay costs, but only preventing her 5 
being vexatious; which in 4 Mod. 379, is said to be the 
foundation of these rules. Besides, in this case, she proceed- 
ed after the death of her husband, and, therefore, let the rule 
be Ai boi in this cause, till the costs of the other 


Ax p although the lessors of the plaintiff in the two cject- 
ments be totally different persons, yet, if the proceedings in 
the second appear to be fraudulent, and calculated to evade 
the payment of the costs of the first, the Court will not per- 
mit the second ejectment to proceed till the costs of the for- 
mer have been paid. 


$ & $32.75 > 
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Doe ex Dim. Tu Is was an ejectment brought for the recovery of the 


Taw C. B. Same premises as that of Doe ex Dim, Chadwick v. Law, ( 
2 T. 17 Geo. 3, in which, as hath been already stated, a rule 
Vide ante. was granted to stay proceedings till 358 l. 1086. 8d. the 

( 


amount of former costs, should be paid, Since which rule an. 


os 


"TILL TIE COSTS OF A FORMER ARE PAID. 


assignment of all Chadwick's estate contained in his Schedule | 
delivered in Fuly, 1774, was made under the insolvent debtor's 
act > Chanibers; the now dase of-cur pad, who'in the 


nenne 


Mor ion to stay these eee till the costs of the 
former ejectment were paid, and till the lessor of the plaintiff 
makes election, whether to proceed in this or the former cause, 
and that he should pay the costs of this application, the as- 
signment being merely fraudulent, and for the purpose of 


GouLD, Fustice.—T give no opinion, whether in a fair 
case the assignee of an insolvent debtor shall be called upon 
for former costs before he is suffered to try a new ejectment 
on the title of his principal. But this is a mere contrivance 
to defraud the defendant. The first ejectment was brought 
in the King's Bench in 1773, which failed. In July, 1774, 
Chadwick took the benefit of the insolvent act, and delivered 
in his schedule. In Easter Term, 1777, a new ejectment is 
brought in this court, which was stayed till the payment of 

the former costs. To evade this rule, and for no other pur- 
Pose, a subsequent assignment is made to Chambers, This 
is too gross to be endured. as 


* 
9 a 


Bracxsronz and Nazzs, Fustices, concurred. Dz 
Grey, Chief Fustice, absent. | | 


| Nor: absolute, to stay proceedings until, &c. and that 5 
Chambers should pay the costs of the application. | | 
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Tred v. 
e R. 
P. 1 W. and M. 
Comb. 106. 
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Tune has been a diversity of opinion, whether or not a 
Costs of a former ejectment for the same lands, where the two 
© ejectments are brought (without fraud or collusion, ) upon 
different demises, but upon the same title. 


Tunis point was agitated in two cases in Comberbach; the 
first of which was a motion to stay the trial of an ejectment 
at bar, till the payment of costs of a former trial in eject. 


-ment in the Common Pleas. The actions were not between 


the same persons, there being a different lessor of the plaintiff 


in the second. Dol BEN, F. was of opinion, that, foras- 


much as it appeared in this case to be on the same title, it 
was reasonable to grant the motion. Hor r, Ch. F. said, 
they could not take notice that it was on the same title; but 


admitting it was so, yet there was another person, (viz. an 


ae who was not liable c pay the c of the 


Ox a subsequent day in the same term the same question 


4, occurred, when it went off, a second time, without a decision. 


In a modern. ease, however, the Court of King's Bench 


| granted a rule to thew cauze, why the proceedings in an eject 
| ment should not be stayed until the payment of the costs of 5 
a nonsuit in a former ejectment, which had been brought 


for the same premises twelve years before, upon an affidavit, 
stating, that the lessor of the plaintiff in the latter ejectment, 


claimed under the pervan who was leer of the Pant n 
the former. 


TILL THE COSTS OF A FORMER ARE PAID. * 5 
—̃ rates ll eo-aaey pepeinctings Wl 4 RES 
bend ejectment till the coats of a former <joctment, between 82 
the same parties, and for the same lands, are paid, if it appear Pract Reg C. 
that. one of the lexvors of the plaintif is in custody upon 8. C Banc, 
an attachment for non-payment of those costs; for, in unk 

case, there is no reason for granting the rule, because the 
lessor of the plaintiff, being in custody under an attachment, 
e t er eee is in 
effect in execution. 


So where, after a verdict for the plaintiff in e of Robart v, | 
ejectment, the defendant in that action brings a new eject- H.6W.andM. | 
meat against the same plaintiff for the rame-premized, We 3® 
Court will not stay the proceedings in the le IT 
OE ee | 


Lachey ee 
Judgment against him in an action of ejectment, deliver a — = 
new declaration in ejectment for the same premises, the 
Court will not compel him to pay the costs of the first eject- 
ment, before he proceeds, but they will stay the second eject - 
ment till the writ of error is determined. 

Bur if, after a verdict for the defendant in an action of Grumble v. _ 
ejectment and costs taxed, the plaintiff bring a writ of error, 24" roi 
and, pending it, a new ejectment,—the. proceedings in the 8 _ c. Ka, 
„„ bed SRI OE | 
writ of error was brought with some other view than to keep 
off the payment of costs. 
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or STAYING A SECOND ACTION. + 
| From the cases which have been cited in the preceding 
part of this section, it appears that the practice of granting a 


rule to stay the proceedings in a second action till the costs of 
a former action, between the same parties, for the same cause, 


are paid, has uniformly prevailed in ejectments; the reason 
whereof is, that the action of ejectment being a fictitious 


form of proceeding, invented under the control and power of 


the courts, they have an indisputable right to interfere at any 
stage of the suit, and in such a manner as may prevent vexa- 


tion, and best answer the ends of substantial justice. But 
whether the courts possessed a general power of granting such 


a rule in all other species of actions as well as that of eject- 
ment, was long a matter of doubt and controversy. And the 
determinations upon this question, particularly the more 
ancient ones, can, perhaps, scarcely be reconciled. But, what- 
ever doubts might once be entertained upon the subject, the 
courts have often, of late, very equitably exercised the power of 


staying a second action till the costs of a former, for the same 


cause, were paid, in other cases besides those of ejectments. 
And it may be now laid down as an established proposition, 


| that no kind of action shall be permitted to proceed till the 


payment of the costs of a former action (although in a dif- 
ferent court) for the same cause, and wherein the merits 
were fully heard and decided. Indeed the Court of King's 


Bench has gone further than that of the Common Pleas in 


this respect, for it has sometimes granted the rule of which 
we are treating, although the merits were not tried in the 
former action. I shall now proceed to tat the cages in which 
e Lots | 


TILL THE COSTS'OF A FORMER ARE PAID. 355 
Uron a motion that the plaintiff might be compelled to Hickery, z. 
pay the costs of a former action nnn 
proceed in this, it was shewn to che Court, that he had hade 
theretofore a trial at bar for the same thing for which the 
present action was brought, which trial then went against 
- him, that he had not paid the defendant the costs, and had 
now brought a new action. Rule absolute. 


- Lond Byron warn been nonsuited in one action, com- 5 
menced another for the same cause, and refused to pay the M. M. 3a Car. 2. 
costs taxed against him upon the former nonsuit. It was hobo 188 
alleged that this second action was brought merely for vexa- 
tion, as he could not be compelled to pay the costs of the for- 
mer, being a peer, and the parliament sitting. 


WaereFore the Court gave a day to shew cause, why 
this action should not stay until he had paid the costs in the 
ſormer. : | | | 


Ir does not, however, appear dat this rule was ever made 
absolute. s 


1 


Acaix, in an action of debt upon a bond made by a Bass v. Firmen, 
foreigner, and conditioned for the payment of a certain sum . 5 yo 14 

of West- Jersey money, the plaintiff declared for the like **Y 697. 

sum of the money of England, and was, for this variance, 

nonsuited by HoLT, Chief Justice, at the trial. The plain- 

tiff, afterwards, brought a new action upon this bond in the 

detinet as a foreign coin ad valorem of so much of Englisb 

money ; upon which it was moved, that the plaintiff might 


1456 on STAYING A SECOND ACTION ||. 

not proceed, before he had paid the costs of the former nonsvit. 

But the Court rejected the motion, because the merits did 

not come in question at the trial of the first action, the non- 
zuit being occasioned by a variance. And they added, that 


the rule i for was grantable nr only in eject - 


ment. 


* 
— 


Anon, B R. Bur in another case it is stated that, the plaintiff hiving 
ö — been before nonsuited in one action, the Court granted a mo- 
19. tion to Stay the proceedings in a second action for the same 


cause, till the costs of the first nonsuit were paid. 


Knock v. Wil-. AFTER the taxation, but before the payment of costs for 


ins, . not proceeding to trial, in an action of assault and battery, 


8 23 : 
3 1 the plaintiff brought a fresh action, upon which a motion 


8 Se . was made, that all proceedings might be stayed till the costs 
G. 2. 


Ibid. 16. of the first action were paid, Sed per Curiam—You may 
have an attachment for the contempt, but we never stop 
proceedings in these cases, except in ejectment. ; 


- 


_ 


Lazarus v. Ix Lazarus v. Pritchard, which was an action of trover, 
Pritchard, 


H. 11 G. a. the Court discharged a rule to shew cause why proceedings. 


Barnes, 226. $hould not be stayed till after payment of costs, allowed to the 
defendant in a former action for the same thing, as unpre- 
cedented; such rule never being granted in any case, except 
ejectment. | 


ce Is conformity to these cases, in Real v. Macky it is laid 


a Str. 1206. down by the Court, that although they do make a rule for 


staying a second action of ejectment till the costs of a former 


\ 
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action are paid, becanss the caves inejectment are more under 


: e ede eee W OA AE eee 
* ; 


jp nant anche quceings Hedland English, que 
tam, v. Cox, 
was an action upon the statute of usury, might be stayed B. K. T. 150.3. 
until the costs taxed on a nonpros in the cause wherein GP. 89%: 
Samuel Chadwick was plaintiff, and the sad William Coz 
defendant, were paid | 


AsTon, Justice, ot though the Court may, perhaps, in 
some cases, have been off their guard, and granted a motion 
of this kind, it has always been refused, on consideration; 
and the reason is, that the party is at liberty, if he pleases, to 
pursue the costs of the former action. Motion refused. 


By several subsequent cases, however, the power of the 
courts to grant this rule, not only in the action of ejectment, 
but also in every other species of action, where the justice and 
equity of the case requires it, is fully established. And, in 
the two following cases, it was solemnly adjudged by the Court 
of Common Pleas, that, wherever a second action, of what 
nature or kind soever, appears to be, evidently, vexatious, as | 
if it be brought after a former action, on the same account, 
in which the merits were fully tried. proceedings therein 
F A—˙X˙ ..- 


Tuvs, upon a rule to bew cause why the proceedings in Cr g. ve 5. 

an action of astu]psit should not be stayed until the costs in 9 Cons rag 

an action of trover were paid, the circumstances were, that. , Jig. 190 
2 Bl, 741. 


or STAYING A SECOND. AC'TION | 


after the issuing of a commission of bankruptcy against the 
plaintiff, he had petitioned that the commission might be 
superseded, or that an issue might be ordered, to try whether 
the debt of the petitioning creditor amounted to one hundred 
pounds; that the petition was, upon reading the affidayits, 
and hearing counsel on both sides, dismissed by the Lord 
Chancellor; that the plaintiff, afterwards, brought an action 
of trover, against the present defendants, for the conversion 
of goods assigned to them under the commission ; that a ver- 
dict was found for the defendants in that action, and that 
verdict, which was found in Hilary Term, 1768, acquiesced 
in; and that, after the collection and division of the plaintiff's 
effects by the defendants, the present action was brought for 
money had and received by them to the use of the plaintiff. 


W1LMoT, Chief Fustice.—It has not been usual for the 
Court to make a rule to stay the proceedings in a second 
action, until the costs of a former action shall be paid, unless 
in an action of ejectment. But, upon the particular circum- 
stances of a case, the Court may make such a rule in any 
other action; and we are of opinion that the present is 2 


proper case to make such rule in. It has been said, that the 


plaintiff can now prove something, which was not proved in 
the action of trover, and which will reduce the debt of the 
petitioning creditor to a sum bglow one hundred pounds; 
but, as the quantum of the petitioning: creditor's debt was 
decided upon by Lord Camden, and must have been proved in 
© the action of troyer, the present action is quite vexatious. It 
might, moreover, be of dangerous consequence, to give the 
plaintiff a chance of making void all the proceedings under 


© 


BP 
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| the. commission, which have been so long acquiesced- in. 
One of the reasons for making such a rule as is now applied 
for, in a second action of ejectment, is, that one recovery in 
ejectment cannot be pleaded in bar to another ejectment for 
the same lands; now that reason holds equally in the preseut 
case, inasmuch as the verdict in the action of trover cannot 
be pleaded in bar of the present action. 


Per Curiam.— Rule absolute. 
Ac Aix, this was a motion to stay the proceedings in an 2 | 
action upon the case upon promises for 10,0007. till the executors of 
plaintiffs should pay the costs of a nonsuit, on the same cause yp Surg 
of action, in a suit brought in the King's Bench. The plain- 3 wil 14. 
tiffs were foreigners, and the action was founded upon a con- BY 
tract made between the plaintiffs and the testator of the de- 
ſendants, for forage found and provided by the plaintiffs, for 
the Britisb troops in Germany, in the late war, at the in- 
ʒtance and request of the said testator. No claim was made 
by the plaintiffs, till after the commission for liquidating 
such demands, was closed, and then they brought their action 
against the defendants, supposing Halsey, their testator, to be 
personally liable, in his own right. This action was tried 
before Lord Mansr1gLD, at the sittings after last Easter 
Term, when his lordship, being of opinion (upon the evi- 
dence then given,) that the contract was made upon public 
faith and the credit of the government, and not upon the 
credit of the defendants? testator, the plaintiffs were nonsuited 
upon the merits, but had leave to move for a new trial. 
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 Lydcott, 1 Geo. 3. where that point had been litigated, and 


in actions upon the case, as well as in ejectments. A rule 


co STA VNG A SECOND ACTION © 


AccorpincLy, in Trinity Term last, a motion was made 


for a new trial, which was, on solemn argument, rejected by 


the whole Court of King's Bench. And the plaintiffs now 


brought this action here against the defendants, and e 


** the same contract. 


In nw of the tion the cases of Lord Byron, Bass 
v. Firmen, and Gravenor v. Cape, were relied on; and a case 
of Carr and Sharp, Trin. 9 G. 3. B. R. was cited; which 
was a. motion to stay proceedings, till costs, for not proceed - 
ing to trial in a former action upon the same subject, were 
paid; and that the plaintiff, who lived in Jamaica, might 
give security for the costs in the present action. As ron, 
Fustice, thought, such a rule could not be granted, except 
in ejectment. But Var zs, Justice, mentioned Smyth and 


the Court said, it was reasonable the same rule should obtain 


was granted to shew cause, on the first part of the motion; 
but rejected, as to the security for the future costs. On 
shewing cause, it appeared, that no declaration had been de- 
livered, and, therefore, non constat whether the cause of 
action was, or was not the same. The rule dixcharged. 


- AGainsT the motion, in the principal case, Lazarus v. 
Pritchard, and Real v. Macky, were cited. 


e e G ae b e a eb 
then, by ü | 


TILL THE COSTS OF A FORMER ARB PAID. 

Ds Guev, Chief Fustice.—If the Court can do what is 
how prayed by the defendant, no doubt it ought to be done. 
Before the plaintiff proceeds here, he ought to pay the ex- 
pences arising from his false claim in the Court of King's 
Beach, where the matter was fully heard and determined 
against him. | 


In some instances, the Court has never scrupled to do it; 
particularly in the case of ejectments. But it is said, they are 
more in the discretion of the Court. True, these being 
fictitious proceedings, the Court will so modify and correct 
them, that justice shall be effectually done. e 
GW ] 


Bu v it is not only in ejectments, that the Court has shewn 
its readiness to apply this remedy, if the case would bear it. 
Lord Byron's case, Bass and Firmen, and others that have 
been mentioned, were of this kind. The motions miscarried, 
not because improper in general, for then there would have 
been no rule to shew cause; but because, upon examination 
of the circumstances, they did not turn out to be proper 


Bur, in Gravenor v. Cape, the Court was well satisfied, 
that the second action was vexatious 3 and, therefore, made 
the rule dealer in that cave. | 


AED ease, as in that, to 
thew the plaintiff ought to be satisfied with the determina» 
tion of the former action, Wherefore I think the rule should 
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ox sry A SECOND ACTION” | 


be made absolute. And though I do not ground my opinion 
upon the plaintiffs being foreigners, yet the circumstance 


of their being foreigners, makes this second action more 


vexatious, because there is no security or remedy for costs. 


Goul p, Justice, of the same opinion. 


Tux true ground of the present rule is, that the second 
action is vexatious. e | 


5 


Tu principles of the common law warrant even a security 


for costs. The plegii de prosequendo arose from the law's 


jealousy of the plaintiff. And in Henry the Third's time, 
the legislature provided for costs by the statute of Marl- 


bridge. Lord Cole in his comment thereon; 2 Inst. 112. 


says, ** there is no greater injustice, than when under colour 
« of justice injury is done.” That multi litigant in foro 
non ut aliguid lucrentur, sed ut vexent alios, &c. Although 
the Court will not oblige a foreigner to give security for 
costs, yet when he has had the merits tried and determined 
against him, and will not do justice by paying the costs, he 
becomes vexatious by bringing a second action to try the 
same matter; and for that reason alone, I think the rule 
ought to be made absolute: the 'circumstance of the plain- 
tiffs being foreigners, I put quite out of the case. 
| BracxsrToNnE, Justice, of the same opinion. 


* _ : * 


. "RE Fs 


I Lay the circumstance, of the plaint ifs being foreign 
ers, entirely out of the case. The king's "courts should 


BY . © 


? 


TILL THE COSTS OF A'FORMER ARE "PAID. 


be as open to them as to natives; and no discouragement 
should be given to them, when suing for a fair and just debt. 


Such a practice would ruin the national credit abroad, which 


is of the utmost importance to a trading country. Our mer- 


chants obtain the more extensive credit, from the opinion 


which foreigners entertain, of the justice of the Exglisb courts. 


Bur, I think, that in all cases, where the merits have been 
fully heard and determined, it would be a good rule, that it 
Should not be re-heard in another action till the costs of the 
former were paid. The present action seems to be indeed 


vexatious ; but if the plaintiff is dissatisfied with the former 
„ ee of another 
But then he should pay all former costs, and set the 


3 as near as possible, in the same plight, as if no 
former litigation had been had. 


Nants, Justice, of the same opinion, and cited Lord 


Raym. 865, Elwes v. Mocata; where the Court hesitated, - 


whether even an administratrix should not pay costs of a for- 
mer action, on bringing a new assumpsit. Rule absolute. 


Tax cd derek ea 


Several other casey, than ejectments; and they will do this 


although the merits have not been already tried, if the second 
action appear to be vexatious; or there be some other circum- 
Dan 1 pt 802 
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OF STAYING A SECOND ACTION 


parties, in which action the plaintiff was nonsuited, hould 
be paid. The plaintiff's attorney would neither pay the costs, 
nor discover the plaintiff's place of residence. Cause was 
shewn on an affidavit, which denied that the plaintiff's at- 
torney refused to pay the costs, and saying he was ready to 
pay the same. | 


Per Curiam.—Upon payment of the costs taxed on the 
nonsuit, within a week, let the rule be discharged; in default 
thereof, let it be made absolute. 


Tr1s was a rule to shew cause why-the proceedings in this 


R. H. oo 3. action, which was for a malicious prosecution, should not be 


4% >». as 
TTY 
- 1 
PR THR 
wt — Pro9 


Stayed till the plaintiff had paid the costs taxed on a judg- 
ment as in the case of a nonsuit, and the costs taxed on the 
rule to shew cause why judgment as in case of a nonsuit should 
not be entered for not going on to trial, in a former action for 
the same cause. 


Ir was admitted by the counsel for the rule, that such mo- 
tions had generally been denied; but he said that the plain - 
tiff in this case had brought a writ of error to the judgment 
which had been non-prossed, which shewed vexation. 


 Loxp MansrreLD,—aid, that, if the plaintiff had paid 
the costs on the rule being served, the defendant should have 
n the costs of this application; and asked, whether the 


party was ready to pay the costs now ? 6 


eee, the Court made the rule absolute. 


— 
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Acain, the plaintiff, having king nonsuited in a former e * 
action of trespass against the defendant, for taking his goods L. 
as 2 distress for rent, brought this second action for the same 
cause, and sued in forma pauperis, being a prisoner in the 
King's Bench. The costs of the former action amounted 
to 321. which the defendant swore he could not levy, the 


plaintiff not having any goods. 


Uno these circumstances, the Court made a rule to stay 


PVC 
former were paid. 


Bur the Court of Common Pleas will not grant a rule to 
stay proceedings in a second action till the payment of the 
costs of a former action, on the same account, unless the __ 


merits were decided inthe bim action, however vexatius de 
second may be. 


As where, upon a motion to discharge the defendant, on a cox v. Chubb, 
common appearance; and that proceedings might stay, till s Bl. gs 1 
the plaintiff had paid the costs of two former actions, it ap- 
peared, that the plaintiff and defendant had some large deal- 
ings about shipping, at Bristol and Bridgewater in May, 

1768; in consequence of which Chubb the now defendant, 
brought an action in this court against, Cox the plaintiff, re- 
covered judgment, and charged him in execution for 172 J. 
Cor filed a bill in Chancery for an injunction, and for relief; 
but, on coming in of the answer, the injunction was dissolved, 

In May, 1770, Coz sued a lutitat in the King's Bench against 
Chubb, and held him to bail for 13001. ; but was non-prossed, 
Hh 
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for want of a declaration. In Michaelmas Term, 1770, Cog 
applied to this court to be discharged out of custody, as hay- 


charged; which he had not yet done, but remained still in 
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ing satisfied the debt and execution; but, on cause shewn, the 
court discharged the rule. In the next vacation he sued out 
another latilat in the King's Bench against Chubb, but did 
not hold him to bail; to which Chubb appeared, but there 
were no furthet proceedings. In Hilary Term, 177 1, he again 
applied to this court to be discharged; but he was refused a 
rule to shew cause. On the 8th of July, 1771, the cause in 
Chancery was heard before the Master of the Rolls; who de. 
creed Coz to pay 215 l. into the Bank, and then to be dis- 


custody. And now, in March, 1772, he brings the present 
action against Chubb, and holds him to bail for 18001. 


Axv per tot. Curiam.— This proceeding appears to be 
vexatious; and, therefore, let the defendant be discharged on 
common bail. | 


And GovLv, Fustice, was for staying proceedings till the 
costs of the former actions were paid ; on account of this 
accumulated vexation. Dx Gaz v,Chief Fustice,andBLack- 
TONE, Fustice, contra: for the merits have never yet been 
tried, which was the foundation for all the precedents, al- 
leged for such stay of proceeding. Na AES, Justice, dubi- 
tante, on the latter part of the rule. | 


Fenz part for discharging on common bail, made ab- 
solute: — latter, for staying proceedings quousgue, Sa 
charged. 
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Ir hath been determined, that the proceedings in a second Holseyv. Mul- 


ins, B. R. H. 
action, by an executor or administrator, shall not be stayed ag 1 % 
till the costs of a discontinuance, or nonsuit in a former mou. N. u. 

Ibid 
5 es @ N 58 55 een eee S.C. aKely.70, 


Tas court will not stay 8 in an action until Cooke v. 
the debt and costs recovered by the defendant in two former 1 
actions against the plaintiff have been paid, notwithstanding 0 
it be sworn that since the commencement of those actions, the | 
defendant had never had any dealings with the plaintiff, and 
that the present action was founded den the same circum- 
stances with the others. 


SECT. III. 


In what Cases, the Costs of one Action ball be deducted , 
from those of another. : 


F a notion prevailed, that the courts were not 22 ee 
authorized, to grant a rule in eross actions, for deducting the - _—_ ws 
costs of one action from those of the other; and the reason Smith, B. N. 
then given was, that it required the assistance of an act of P. 5 — 


parliament to enable the defendant in an action to set off a 3 | 


mutual debt, and that act did not extend to the ease of cots, 8 


iles, cit. 
Ibid 133, 
Bor whatever doubts Ain bee once entertained . this 
point, the courts have frequently, of late, exercised the power 
of directing the costs of cross-actions to be n 
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hot other. And this does not depend on the statutes of set- off, 
but on the general diseretionary power of the courts over their 


Suitors, by the common law. 5 * 
— Scoffin recovered a nic, in an action of trespass, against 


26 G. 2. Robinson, who, at the same assizes, in an action of ejectment 

ee An, 

upon motion, the Court of Common Pleas made a rule for 

Setting off and deducting the costs, to which Robinson was 
entitled, out of those to be allowed to Scoffin. 


Biggs T. * So where Roberts had brought an action against Biggs 

27 1 and others, and recovered for damages and costs 171. 115.; 

8. C. B. N. P. and Biggs had brought a eross- action against Roberts, in 

"RF Ad which there was a verdict for the plaintiff, with damages and 
costs to the amount of 7ol. 10s.—the Court of Common 
Pleas, upon motion, ordered that upon Biggs acknowledg- 
ing satisfaction for 17 J. 10s. on the record in the cause in 
which he was plaintiff, the plaintiff in the other cause, in 
which he (Biggs) and others were defendants, Should be re- 
Strained from hs out execution. 


Au p the court have not only allowed costs to be set off 
against costs, but they have also allowed them to be set off 
against damages and costs; and against debt and costs. 

ond gl As where, upon a rule to shew cause why thirteen guineas, 
T.9G.3 taxed for costs against the plaintiff in a former action, brought 
8. C. cited by the plaintiff against the defendant, and J. S. should not 
e be set off against sixteen guineas, taxed for the plaintiff for 
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ACTION FROM THOSE OF ANOTHER. 


damages and costs in the present action; and why, on pay- 
ment of the balance, proceedings upon the judgment in the 
present action Should not be stayed,—it was shewn for cause, 
that the plaintiff was insolvent; and, that his attorney had a 
lien, upon these costs, for his bill, of which he would be we 
prived, if the rule were made absolute. 


WIL Mor, Chief Justice. The setting off of one demand 
against another, which has not long been expressly allowed 
by our law, was allowed by the Roman law, and is agreeable 
to natural justice. An attorney has, as between himself and 
his client, a lien for his fees and disbursements upon the da- 
mages and costs recovered in an action: but he, equally with 
his client, is subject to the rules of natural justice ; and, con- 
sequently, the costs taxed for the defendant in the former ac- 
tion, may as well be deducted from the damages and costs | 
taxed for the plaintiff in the present action, as if the plain- 
tiff's attorney had no lien upon those damages and costs. 


Per Curiam. Rule absolute. 


Acain, Barnes, the lessor of the plaintiff, had a judgment Thrustout ex 


last Michaelmas Term, for 4ol. 5 8. against the defendant, 
for his debt and costs, in an action for the use and occupa- I 
tion of the premises ; but was nonsuited in the present cause, 
the Hilary Term afterwards ; the costs of which were taxed 
at 121. ff ˙¼ 
taken out unt the leis. 


Mor ion on the part of the plaintiff, that the 121, 105. 


Dim. Barnes v. 
pie C. B. 


% II. 04 = K 


— 
— — — — 


—— 


am 


— 

— — — — —— — ry" 

. — Re 
. 


— theo ————————— 


— r4itly n 
— —— 


Nunez, admi- 


— — — I o _ 


By ans —5 


Nunez v. Mo- 


Modigliani, C. 
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or DEDUCTING THE COSTS OF ONE 
might be deducted out of the 4ol. 5 s. and proceedings, on 
the attachment; be OT | 


bs by "De Grey, Chief Justice, GovLy, Blacx- 
s ron E, and Nax xs, FJustices.— This point is already settled 


by several determinations; ; and on the justest ground. Rule 
absolute, 


' Anp this equitable principle has been carried so far, that, 
if there be several actions brought upon two policies of in- 
Surance, underwritten by the same parties, and the actions on 
each be respectively consolidated, after which the plaintiff, in 
one of the consolidated causes, becomes entitled to costs, and, 
in the other, the defendant,—the court will, on motion, di- 
rect the costs taxed and allowed to the defendant to be set off 
against those taxed and allowed to the plaintiff, although the 
same underwriter should not be defendant in both actions. 


Tu vs, in Easter-Term, 1788, the plaintiff brought seve- 
ral actions against the defendant and other underwriters, on 
two policies of insurance; the first effected in the year 1784, 
on a homeward bound ship of the intestate's, the second in 
1785, on the same ship outward bound. The same parties 
underwrote both the policies. The actions on each, being 
respectively consolidated, Nathan Modigliani was made de- 
fendant in the former, and Hannanel Modigliani in the lat- 
ter. The first came on to be tried at 'Guildbal! at the 
sittings in Hilary Term, when, on application from the de- 
fendant's attorney, the cause was put off to a future time, on 
his consenting to pay the plaintiff the costs of the day z and 
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e e e ee AT in” 
a rule of court. 


Tas ae et tet 
the sittings after Hilary Term, but the plaintiff withdrew the 
record, and thereby became, . 2322 
to pay the costs of the action. 
| "ap 

Tn te tes ett 
to the plaintiff, a rule was granted to shew cause why the 
prothonotary should not review his taxation, and why the 85 
costs which should be taxed and allowed to the defendant in 
the second action, should not be set off against those taxed 
and allowed to the plaintiff in the first. 


Tun court said, that if it had been decided In the ene of 
Schoole v. Noble (a) in this court, that an attorney had only (a) H. Bl, 3, 
such a lien on the costs, as was subject to the equitable claims 
of the parties in the cause. In this case, it was consistent 
with justice to allow the set off, as the defendant, Nathan 
Modigliani, was a party to both actions ; in one, being made ö 
defendant on the record, in the other, being within the rule 
to consolidate. Rule absolute. 

So, if A. be equitably entitled to the costs of a nonsuit in 
an action by B. against C. and liable to pay the costs of a 
nonsuit in an action by himself (A.) against B.; — the costs 
of the nonsuit in the action by B. against C. may be set | 
A ĩ ( 
against 8. | 
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4792, 


O' Connor v. 


3 8. B. 
IT. 31 G. g. 
H. Bl. 657. 


berts v. Mac- 

koul, and 

Nunez v. Mo- 
lam, 


OF DEDUCTING THE  COST'S OF ONE 

As where, upon a rule to shew cause, why the costs of a 
nonsuit in an action of trover, brought by Murphy the pre- 
sent defendant, against one O' Lougblin, should not be set off 


against the costs of a nonsuit in this cause, it appeared, that 


the action of trover had been brought for a ship claimed by 


Murpby, but which proved to be the joint property of O' Con- 


nor, the present plaintiff, and one O'Sullivan, (who were 
partners in trade) and of which-O'Lougblin was the master. 
The present action was brought by O'Connor as indorsee of 


a promisory note against Murpby as drawer, in which O' Con- 


nor was nonsuited: and he now made this application, upon 


the ground, that the action against O'Lougblin was defended 
at the joint expence of O'Connor and O'Sullivan, and that 
O'Sullivan was interested together with O'Connor in the 
promisory note, on which the present action was brought. 


Loox Lovcnxnoroven said, that without any regard to 
O'Sullivan's interest in the promisory note, O'Connor was 
equitably entitled to the costs of the nonsnit in the action of 
trover against O'Loug lin, and therefore he ought to be per- 
mitted to set them off, as far as they would go, against the 
costs in the present action. Rule absolute. 


As the Common Pleas have determined, that the lien, 
which an attorney has for his bill of costs upon a judgment 
recovered, is subject to the equitable claims of the parties in 


vide ante Ro- the cause, that court, it should seem, do not, in making a 


rule for deducting the costs of one action from the costs, or 
damages and costs in another, advert at all to the situation of 
the respective attornies in the actions. But the practice of 


* 


| ACTION FROM THOSE Or ANOTHER. > - 


the King's Bench differs in this respect from that in the Com- 


mon!Pleas, for in the following case the former court held that, 


' where A. recovers against C. and C. recovers against A. and * 


B.—C. shall not be permitted to set off the damages which 
he has recovered against those obtained by A. except he un- 
dertake that the bill of A.'s attorney in the first action shall 
be satisfied. | 

In this action, the plaintiff recovered a judgment against 
the defendant for 1821. 10s. But the defendant, having also 
recovered in another action against this plaintiff and another, 


obtained a rule to shew cause why the debt and costs in the 


latter should not be set off against the judgment in the for- 


mer action; suggesting e ee that Mitchell 
had absconded. 


Bearcroft now shewed cause, on behalf of Mitchell's at- 
torney in the first action ; contending, that, as he was not 
concerned as attorney in the other action, he had a lien for 
his costs on the judgment obtained by his client. He also 
hinted, that, perhaps, the Court would not interfere at all in 
this case; inasmuch as one debt was due to the plaintiff alone, 
whereas the other was the joint debt of the plaintiff and ano- 
ther to the defendant; and he observed, that this was not such 
a debt as could be set off under the statute. But, 


Loxp Kenyon, Chief Justice, said, that this did not de- 
pend on the statutes of set- off, but on the general jurisdiction 
of the court, over the suitors in it; that it was an equitable 
part of their jurisdiction, and had been frequently exercised. 


Mitchell v. 
Oldfield, B. R. 
H. 31 G. 3. 
4 T+ R. 123» 
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5 But, as to the athar point, he observed, that the attornies and 


Vide g T. R. 
275 


Alk. 720. 
4 xy 2 Edit. 


204. 238. 
H. Bl. 428. 


Vide Doug. 
2 Edit. 2g8. 
M. Bl. 122. 


solicitors of the different courts have a lien on all papers in 
their hands, and judgments recovered for their costs; that in 


the Court of Chancery they were permitted to retain title 


deeds for that purpose; and he thought it right that the at- 
torney, in this case, should be satisfied for his costs, before 
the defendant was allowed to make the set off. 


| BuLLER, Justice. Though this court have said that they 


will not interfere on the behalf of the attorney, and prevent 


the plaintiff settling his own cause without first paying the 


attorney's bill, yet when the adverse party, against whom a 
Judgment has been obtained, applies to get rid of that judg- 
ment, the Court will take care that the attorney's bill is sa- 


The Court made the rule absolute, on the defendant's un- 
dertaking to pay the attorney's bill, and on' his entering a 
remittitur in the cause in which this defendant was plaintiff, 


CHAPTER IX. 


IN WHAT CASES, THERE SHALL BE DOUBLE 
5 OR TREBLE COSTS. 


WW. amnnomnn a Statute, subsequent to that of Glouces- s Ins. 3 


te ri ncreases damages to the double or treble value, in a case, 22 2 8 


where damages were recoverable at the common law, a plain- . 


tiff shall, in an action upon such subsequent statute, not rag " C. P. 


only recover the double or treble damages thereby given, but Cop. 368. 
also double or treble cosis, and this notwithstanding the sta- 


tute increasing the damages, makes no mention of costs. 


For instance, by the 2 Hen. 4. c. 11. double damages are Bilota v. 
given to a plaintiff, who has been sued in a court of Admi- wy 


| 159. b. pl. g& 
ralty, for a thing done upon land, but nothing is there said : K. 226- + 
concerning costs—Now, if the plaintiff prevail in an action $' b. ples. 7 
founded upon this statute, besides his double damages, he my ra 


shall have double costs; and the reason is, that no court of — 2 Str. 
Admiralty has a jurisdiction in matters arising upon land, 

and, at common law, an action upon the case lay for suing 

in a court, not having jurisdiction. 


e Yearb. 14. 
So, in an action upon the 8 Hen. 6. c. 9. s. 6, (which gives Hat 
treble damages for a forcible entry,) the plaintiff, if he pre- wg 1 * 
vail, shall have treble costs as well as treble damages, al- f Vent. 2, 
5 | 2 Leon. ga. 
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Gouldsb: 12. | . . . 
9 though this statute is silent with respect to costs, because 


Cro. Eliz. 588. single damages were recoverable in an action for a forcible 
ro „ , , 
Costs, 2 pl. 12. entry at common law. 

15. 16. f 


Hardr. 1 52. On the other hand, if a statute, posterior to that of Glou- 
| ey mw a. cester, give either single, double, or treble damages, in a case, 
— H. C. T. where none were recoverable at the common law, without 
Cowp. 368. adding or mentioning costs,—a plaintiff, in an action upon 

such subsequent statute, can only recover the damages thereby 

Sed vide ante, given (whether single, double, or treble,) and no costs; be- 
185 cause the statute of Gloucester does not operate to add costs 


to the e which are newly given by a 8 Statute, 


Tux distinction above is to costs between 
cases where damages are newly given by a statute subsequent 
to that of Gloucester, and those wherein damages are only 
increased by such subsequent statute, is fully exemplißed in 

Vide ante, 8. an action of waste; where, if it be brought against tenant for 
life or years, the plaintiff shall recover the place wasted, and 
treble damages, by virtue of the statute of Gloucester, c. 5. 
but no costs, because no damages were recoverable at the 
common law in waste against such tenants. But if it be 
brought against a guardian, or tenant in dower, there the 
plaintiff shall recover treble damages and treble costs, be- 
cause against these tenants an action of waste was maintain- 
able at common law, in which damages might be recovered, 
and the said statute of Gloucester, c. 5. giving treble da- 


mages, in actions of waste, trebles the costs also as parcel of 
the damages. 


2 Inst. 289. 


1Ro.Abr $16. br the 4 ad 6 Pant be, c. 12.five pounds penalty and 


1 


DOUBLE OR TREBLE COSTS. - an 


tteble damages are given to the party grieved, for driving a 
distress out of the hundred, wherein it was taken, but no costs 
— therefore, in an action thereon, the plaintiff cannot recover 
costs, because the statute does not mention costs, and no da- 
mages were recoverable in such a case at common law. 


Warns a statute gives « treble damages and costs of 
« guit,“ the costs shall be trebled as well as the damages. 


Tavs, it is enacted by the statute 2 Will, and Mar. sess. 1. Sir Wilfred 
c. 5. 8. 4. that, upon any pound-breach or rescous of goods * 8 
or chattels distrained for rent, the person grieved Shall, in a anh. gas. 
special action upon the case, recover his treble damages and - = — 
costs of suit against the offender or offenders, &c. After a him. 555: | 
verdict for the plaintiff, in an action upon this clause of the $alk. 20g. 


Statute, the question was, whether the plaintiffs costs, as 1 408. K 
well those given by the court de incremento, as those given 
by the jury, should be trebled, as well as the damages ? 


Ir was argued for the defendant, that they should not ; 
because that at common law the word damna included as 
well damages as costs, and therefore, if the statute had given 
treble damages without saying more, the costs had been treble 
also. But when the parliament inserts the word costs after 
the word damages, it shews that it was not their intent that 
costs should be included in the word damages, for then it 
had been vain to insert the word costs; but it was their in- 
tention to make a distinction between the costs and damages. 
And, by the omission of the word treble, when the costs are 


— 


— 2 > — - * 8 . 
— — . 7—§—r*˙«— m nt SES Re TETRIS 
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x 


WHERE THERE SHALL BE | 


beben of, it is apparent that it was their intent that the 


party should recover treble damages, but only single costs. 


Sed per Curiam.— Both the costs de incremento and those 
assessed by the jury shall be trebled, as well as the damages. 


| This case falls within the rule laid down in Pilfold's case, 


(10 Co. 116.) that, where a statute gives double or treble da- 
mages in a case, in which single damages were recoverable at 
common law, in an action upon such statute the plaintiff 
shall have double or treble costs, as the case may be: now 


this statute is not a creative but an accumulative statute.— 
an action upon the case lying for a rescous at the common 


law. And moreover in the construction of the 2 V. and M. 
c. 5. the word treble shall be referred, as well to the word 
costs, as to the word damages. 


By the 28th sect. of the 25 Geo. 3. c. 50. (an act for 
granting to his majesty certain duties on certificates, issued 


with respect to the killing of the game ;) it is enacted, that 


if any person shall at any time be sued, molested or prosecuted, 


for any thing by him done or executed in pursuance of that 


act, or of any clause, matter, or thing therein contained, such 


person may plead the general issue, &c. and if the plaintiff 


be nonsuited, or the defendant obtain a verdict, such defen- 


Smith v. Wallis 


B. R. P. a6 G. 3. 
a T. R. 252. 


dant shall be awarded his treble costs (1.) 


Ir hath been determined, that this clause only extends to 


(1) The g1 Ceo. g. c 21, (entitled 3 
©« an act for granting to his majesty 41 of game, contains 4 
2 clause. 
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give treble cost la those persons, who are 5ued for $omething 
done in the execution of the act, and not to give treble costs 
to persons sued for penalties under the act. Therefore, a 
person, prosecuted on this statute for shooting without a cer- 
tificate, is not entitled to treble costs, on obtaining a verdict. 


Wrzrs treble costs are to be recovered against a prose- | 
cutor for a matter not appearing on the posfea, the court 
will, on motion, allow a suggestion of the special matter to. 
be made on the record. 


Tus upon a motion for treble costs against the prosecu= 55 9 
tor of an indictment against the defendant for illegally exer- 1 Str. 49 
cising the trade of a glover, it appeared, by affidavit, that 
the defendant was a soldier, and disbanded upon the peace of | 
Ryswicke. The 10 and 11 V. 3. c. 11. having enacted, 
« that the soldiers time shall be taken as if actually served, 
« and if they be indicted they / shall be acquitted on the ge- 
« neral issue, and recover treble costs,“ the only doubt, in 
this case, was whether such costs should be ordered by a rule 
of court, founded upon the affidavit; or whether a suggestion 
Should be made of the special matter, upon the record? And 
the following cases were cited upon the subject. Walker v. 
Sir Philip Egerton, Hil. 7. W. 3. There the defendant was 
collector of the land tax, and the plaintiff being doubly taxed 
as a nonjuror, and distrained upon, brought an indebitatus 
assumpsit against the collector for the redemption-money. 
And though nothing of this appeared: upon record, yet, on 
affidavits of the fact, the Court directed a suggestion to be 
made upon the record. because it appears to the Court 
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Sherrard, 
H. 20 G. 2. 


Barnes, 136. 


Vincent v. 


Strode, B. R. 


M. 5 G. 1. 


Vin. Abr. Tit. 


Coats 
Ra” 


do entitle persons, sued on account 


e upon examination, that, &c. therefore, it is considered, c. 


WHERE THERE SHALL BE © 


80 in Bateman v. Wallis, Trin. g W. 3. B. R. which was an 
indebitatus assumpsit for a cause arising in Newcastle, and a 
verdict under 40s. ; the custom of Newcastle was suggested, 
that the plaintiff should not recover, but pay costs. And 30 
was the case of Brampton v. Crabb, Hil. 3 Geo. 1. 


A d upon these authorities, the Court ordered a suggestion 
to be made upon the roll in the principal case, in these words, 
— << Because it appears to the Court upon the oath of two 


*« credible witnesses, that, &c. (1.) 


A DEFENDANT having pleaded his discharge under a sta- 
tute for the relief of insolvent debtors, and obtained judg- 
ment, became entitled, under such statute, to treble costs. 
Upon this a question arising, from what time such costs ought 
to be computed ? a rule was entered into by consent, that the 
defendant should have treble costs from the time of his plea. 


Ir the defendant, in a case in which he is entitled to treble 
costs under a statute, as upon a nonsuit in an action against 
him for the penalty incurred by acting as a commissioner of 


the land-tax, not having 1001. per annum, procure single 


costs only to be taxed as in the case of an ordinary nonsuit, 
and actually receive and give à receipt for the same, he is 
thereby concluded ;—and notwithstanding he afterwards ob- 
tain a certificate from the judge, who tried the cause, that 

(1) For the cases, in which the of comething done by virtue of 


Court has allowed similar 8ugges- particular offices, to double or trebic 
tions to be entered on the record, costs; vide ante, 240. 


DOUBLE OR TREBLE COSTS. 
he was an acting commissioner, he cannot have treble 
costs. a : | 


Ir is laid down in one case, eee Fray + 


a person to double or treble costs, it means that the costs | . 


assessed by the jury only shall be doubled or trebled, and not 2 
those siven de increments by tha Court, 617+ pl. 7,8, 


| * * 2 Thorough 
Bur the contrary was ruled in two cases prior in point of Y: 233 
time to the resolution in Trelawney v. Babb, namely, that the 4 * * 
10 1E. 
costs de incremento, as well as those given by the jury, should — v. 8 
mbers, . 
be doubled or trebled, ' | B. M. 29 Eliz. 
1 Leon. 282, 
- & Leon, g2. 


Ava) in Witch with * cases last er it has been NN 
5 W. 


since repeatedly adjudged, that there is no distinetion between and M. 

the costs given by the jury and those given by the Court; 338 Wis 
but that, wheresoever a person is entitled to double or treble SOR RT, 
costs, not only those assessed by the jury, but also those © ; and l. 


Carth. 321. 


adjudged de incremento by the . shall be doubled or our 1 


trebled. Smith, gui tam, 


| v. Dunce, B R. 
LY T. 9 G. 2. 
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CHAPTER X. 


- OF THE LIABILITY OF AN ATTORNEY TO pav 
- COSTS; OF TAXING, AND OF HIS LIEN ON 
DEEDS, Sc. FOR, HIS BILL. 


— 


| | 


* 


SECT, I. 
Of the Payment of Costs by an Attorney. 


SECT, II. 


"Of tazing an Attorney? s Bill of Costs, and also of his Lien 
8 on Deeds, &c. for eee Bill. 


SECT. I. 
Of the Payment of cout by. an Attorney. 


. either of the parties in a suit is made liable to the 


payment of costs, or has actually paid costs, through the 
" gross negligence, gross ignorance, or gross misbehaviour of 
N attorney, the Court will, upon motion, order such at- 


torney, in the former case, to pay the costs instead of his 
client, and, in the latter, to reimburse him. 


Fowke v. Ho- Tavs, after a verdict for the plaintiff, several objections 


rabin, T. 13 


and 14 C. 2. were made in arrest of judgment; the principal of which were, 
Barnes, 11. that though the action was trespass upon the case, the jural« 


at the foot of the record of nisi prius was in treapass only. 
That instead of saying, unless the Chief Justice should come 
before on the 12th of Fuly, it was said, unless he should come 

before the 12th of Fuly. That two of the defendants being 
Sheriff of Middlesex, the venire facias was awarded to the 
coroners, but, by the jurata, the writ was alleged to be de- 
livered to the sberiff to be executed. That the writ of venire 
facias instead of being made returnable in court, was made 
returnable before the Chief Justice. And that the declara- 
tion recited an original against Fames Brooke and others, and 
counted against the said Fobn Brooke. As to the first ob- 
jection, the Court held it to be helped by the statute of 
jeofails. As to the second objection, by the writ of habeas 
corpora juratorum the day of trial was rightly appointed, and 
the jurata is amendable by the writ. As to the third ob- 
jection, the venire facias appeared' to be returned by the 
coroners, and the jurata is only wrong by the misprision of 
the clerk. The return of the venire facias, though defective, 
is within the $tatute of amendment. And as to the last ob- 
jection, the word Fobn in the declaration must be rejected, 
and then the count will stand against the said Brooke, which 
must be the James Brooke before mentioned. 


Tus Court, having ordered the necessary amendments to 
be made, discharged the rule for staying the entry of final judg- 
ment; and directed the plaintiff's attorney, whose gross. blun- 
ders had rendered the amendments necessary, to pay the costs. 


| Sowhere it appeared, that the plaintiff's attorney had com- whitey. Wat 

mitted many mistakes in the copy of a capias, the Court made 11 22 

3 rule upon him to shew cause, why he should not pay to 8 C. 64. Br. 
Ii 2 C. P. 152. 
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| 1 
ley, P. 8 G. a. 


Barnes, 250. 


Lamb v. Good - 
enough, execu- 
tor, P. 21 G. 2. 
Barnes, 358. 


or THE PAYMENT or COSTS 


both plaintiff and defendant the costs of the proceedings, mo. 
tions, &c. eee by such his r and inattention, 


4 WRIT of error being brought, the plaintiff's attorney 
artfully delayed signing his final judgment, till the writ of 
error was spent, and then brought an action of debt upon 
the judgment. The Court ordered proceedings in the action 


upon the judgment to be stayed, and a new writ of error to 


be brought at the expence of the plaintiff's attorney. 


Ir appearing, in another case, that A. R. the defendant's 
aper, had eleven years before, without the defendant's 
order or privity, fraudulently pleaded two judgments, one on 


a bond to the defendant himself, the other on a bond to a 


3 


person to whom the defendant was executor, although he 
knew that they were satisfied, having himself received the 


money ;—on defendant's motion, a rule was made calling upon 


the plaintiff to shew cause, why these judgments should not 
be struck out of the plea, and upon A. R. to answer the 


matters in the affidavits. After hearing all parties, a rule 


was made, by consent, that A. R. should pay the plaintiff's 
costs ab initio, upon which the plaintiff should discontinue 


his action, that A. R. should also pay the costs of the appli- 


cation on both sides, and that the defendant should not bring 


Macdonald . 


Gunter, H. 
G. 2. 


4. C. e K. 
C. P. 128, 


any action against him on account of any thing relative to 
this transaction. 


So where the declaration, in an action' of trespass, for 
breaking and entering the plaintiff's house and taking away 
his goods consisted of four counts; which were precisely the 
same, except in a slight variation in the description of 0s 
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yoods carried away, and stating the trespasses tears Min 
committed on different days the Court, on motion, ordered 
two of the counts to be struck out, and the plaintiff's at- 
torney to pay the costs, the action appearing to be EE 


for one and n 


50 where the defendant, after obtaining time to just 22 — 
bail upon the usual terms of pleading issuably, and taking rike . 
short notice of trial for the last sitting within the term 
pleaded a recovery in the King's Bench; the Court, upon 
motion, made a rule to shew cause why the plea should not 
be set aside, and why the defendant's attorney should not 
pay the ear ofthe application; which was, afterwards, made 
absolute. 


AGcain, to an action of debt on bond, the defendant, after Ferguon, 
Bart. and 
eraving oyer, set it out truly, and pleaded payment by the others, v. 
principal, he being a surety. Plaintiff replied, and put the 2 IC 
pleas in issue, and then served the defendant's attorney with b ** 97% * 
a rule to abide by his pleas, and gave notice of trial. The 
defendant returned the paper-book ; setting out a false oyer 
of the bond, and pleading as before, On which the plaintiff 


enrolled the true condition, and demurred. 


Ox the day of argument, which was the last paper-day of 
the term, the defendant's counsel - objected to it's being 
argued, because it was the last paper-day. But, 


Tus Court, —on hearing the above facts stated, directed 
an affidavit of them to be made; made a rule nisi for striking 
out all the pleadings of the deſendant, that the plaintiffs 
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should have judgment ; and that the defendant's attorney 
should pay all the costs. And they intimated a strong in- 
—B ores are as 


Adi... Tus plaintiff had a right, by the practice of the court, to 
Burton, B. R. 


P. zo G. a. sign judgment for want of a plea on Tuesday afternoon. On 
Vides Bl 954 the day before, his attorney was served with a judge's sum- 
„  mons, to shew cause at six in the afternoon of the Tuesday, 
why the defendant should not have further time to plead, 
Notwithstanding this summons, judgment was signed in the 
| afternoon of the Tuesday. Upon motion to set this judg- 
ment aside, the Court said that, as it was strictly regular, 
| nothing being stayed by a judge's summons, it could not be 
„ set aside without costs; and, being of opinion that there had 
| Th been in this case, very sharp practice, they made a rule upon 
the plaintiff's attorney to $hew cause why the costs should 
: not 10 paid by hips; 


Valentine v. Currer the elder, the plaintiff's attorney, in order to favour 
— Hawke his son Currer the younger, who was filazer of Suffolk, al- 
Barnes, 419- though the cause of action arose in Kent, and both the plain- 
| tiff and defendant resided in that county, and had never had 
any dealings together in Suffolk, sued out a testatum copia? 
from Suffolk into Kent, out of his son's office, in the name 
of one Mulliner an attorney, instead of a capias into Kent 
from the proper filazer. The Court held this to be unwar- | 
rantable and irregular, and set aside the proceedings with 
costs, to be paid by Currer the elder, to both parties. 


Craven v. Bil- | 
. Ir being stated, in another case, on the behalf of one of 
Barnes, 47 the defendant's bail, that he had been compelled to pay to 
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the plaintiff the debt and costs, by a proseqution on the ball- 

bond, through the misconduet of Mr. Skinner an attorney, 

employed by the defendant, who had put in bail in the Court 

of King's Bench instead of this court; and it not being contro--- 
verted by Skinner's counsel, for want of proper instructions, 
that he was an attorney of this court, a rule was made abso- 
lute upon him to reimburse the bail. But it afterwards ap- 
pearing, that Skinner was not an attorney of this court, and 
that he never acted by himself, or in the name of any other 
attorney in any one instance in this cause in Jn court, the 
rule was discharged. 


Ir the puinüfre + aijurivey Aer to produce his elient 88 Kirby 
within the time limited by a judge's order for that purpose, 1. 2 5 
in consequence of which the defendant sigus judgment of Barnes, 1. 
non pros, the court will, on an affidavit that no such person as . 
the plaintiff can be found, make a rule upon RE AGEEAY 


n COTE, 


| Axp it is incumbent upon an attorney to proceed in a Mondeca K 
wit commenced upon the credit of a client, although the R. M. «8G. 8. 
client should not furnish him with money; therefore, if, on n 
that account, he neglect to proceed according to the practice 
of the court, whereby judgment of nonpros is signed against 
the plaintiff, the court will make a rule upon the attorney to 
pay the costs of such judgment, ee ne the 
application. 


ahh dd l. Can pe G ci 
into the conduct of the respective attornies in a summary 
way, upon motion, and, where they found it reprehensible, 


488. 


or injurious to the parties, to have administered complete 


Barker v. 
Buther, C. B. 
T. 11 G. g. 

2 Bl. 780. 


Vide Say. Rep. 


50. 169. 


— 
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* 


redress, immediately, by a rule of court. 

7 Howeve x, in Barker v. Butber, where Hatt the plaintiff's 
attorney had declared, in trespass, assault, and false imprison- 
ment, (instead of case) for a malicious arrest and prosecu- 


tion, and the defendant after pleading in justification, that 


the arrest was made by process from the Palace - court, non- 
prossed the plaintiff for want of a replication, the Court re- 
fused to grant a rule on Hatt, the attorney, to return to tlie 
plaintiff the sum of 11 J. 15 s. 2 d. the costs of the non pros, 


and for which the plaintiff had been taken in execution; but 


left the plaintiff to his ordinary remedy. 


Rex v. Field. 
ing. Tag. B. R. 
M. 32 CG. 2. 


2 Burr, 664. 


Ir an attorney not only join in an affidavit to support afrivo- 
lous complaint against a justice of the peace, but also use expres- 
Sions indicating personalill-will towards the defendant, the court 
will order him (the attorney) to pay costs, as well as his client. 


As where, upon shewing cause why an information should 
not be granted against Mr. Fielding, for a misdemeanor in 
his office of a justice of the peace, the complaint appeared to 


be frivolous and vexatious; so that the justice ought to have 


the costs, to which he had been put, in defending himself 
against it, The only question was, who should pay them? 


THE complaint was grounded upon a joint affidavit made 
by the prosecutor and his attorney ; the-latter of whom was 


also sworn to have declared (and in rude and virulent terms 


| too,)— that if it should cost him one hundred pounds, be 
_« would lay Fielding by the heels.” 


ft 
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Ir ns ctronghycurged, on behalf of the ay that it 
would be a very great discouragement to attornies, in the 
course of their practice, if they were to be made personally 
| liable to costs, in case their client's motions should not suc- 
ceed, which motions they had engaged in at the application 
of their clients, and upon facts represented to them by their 
clients, as being true and candidly stated; and which they 
themselves could not know or suspect to be otherwise. And 
that it would be still more hard to do this, without hearing 
what they could urge in their own defence. 

Bur the Court were clear and unanimous, that, in this 
case, they might and ought to do it; because the attorney 
not only appeared as prosecutor, by joining in the original 
affidavit of complaint; but had also expressly declared, (1); 
that, if it should cost him one hundred pounds, he would. 


lay Fielding by the heels. Therefore, they e the „ 
rule; nnen. 3 | 75 


Ir in an affidavit of service upon a bankrupt's assignee Ow 
(who was petitioned against to be displaced), with a view to Chancery, 
enhance the expence, the whole petition be recited verbatim, 115 To 
the Lord Chancellor will order the attorney, who drew it, to % 


pay the costs out of his own pocket. 


ALTHOUGH the name of a plaintiff in an ejectment happen 
to be the same as that of a real person residing in the same 
town with the attorney for the plaintiff, yet if such attorney 


5 | 
Wor ore F 
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use it purely as fictitious, and not as the name of an existing 
eben ee 


Tus where Orion, the defendant, in an action of eject. 
ment brought in the name of Facob Mee, on the joint and 
several demises of Powers, and Maddison, having obtained a 
verdict, and one of the lessors being dead, and the other in- 
solvent, brought debt on the judgment against the plaintiff, 
and served process upon one Jacob Mee, of Saint Ives. 
Upon which Mee moved to stay proceedings, being totally 
ignorant of, and unconcerned in the matter. On shewing 
cause, Mr. Huske, of Saint Ives, was alleged to be the at- 
torney for the plaintiff in the action of ejectment, wherein 
Mee's name had been used. The rule was thereupon en- 
larged, and Huske ordered ta shew cause why he should not 
pay Orion's costs in the ejectment. Hugke's affidavit being 
laid before the Court, it appeared, that not he, but one 
| Stepbenson, formerly his clerk, (to whom he had resigned his 
business long before the said ejectment, and had entirely left 
off practice,) was the plaintiff*s attorney. Stepbenson made 
affidavit, that he found Facob Mee to be the usual name 
| wade use of for a plaintiff in ejectment in Huske's office; 
that he used it purely as fictitious, and Hot as the name of an 
existing or real . 


| Tas Chief justice was of opinion that, although Stepben- 
son might have made a fictitious plaintiff, yet as he had vo- 
Inntarily made use of a good plaintiff, a real person, dwel- 
ling in the same town with himself, he ought to stand in his 
Place, and pay the costs. But the three other judges thought, 


7 
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that this proceeding was to be considered purely as fictitious; © | 
and not real; and that Facob Mee; of Saint Ives, or any - 
other person in human nature, was not to be taken to be the 
real plaintiff. It would be a dangerous precedent, with re- . 
spect to attornies, to make them liable to pay costs, when- 
ever a defendant in ejectment-(the lessors of the plaintiff being 
insolvent) can find out a real person of the same name as the 
fictitious plaintiff, The nominal plaintiff and casual eector 
stand in the same light ;z-ethe former cannot release the 
action; the latter cannot bring a writ of error. Stepbenson 
appears to be guilty of no imposition, or misbehaviour, 
Rule absolute to stay proceedings against Mee; discharged 


as to Huske ; and no rule upon Stepbenson —in which the 
Chief Justice acquiesced. | 


SECT, II. 


Of taxing an' Attorney's Bill of Costs, and also of an A. 
torney's Lien on Deeds, &c. for Such Bill. 


Tas nana cots Fac. 1. c. 7. $. 1. enacts That no at- No e 


« torney, solicitor, or servant to any, shall be allowed from — — 6 46 | 


** his client or master, of or for any fee given to any setjeant A 
or counsellor at law, or of or for any sum or sums of gte under 
© money given for copies to any clerk or clerks, or officers in uch counsel, 


« any court or courts of record at Westminster, unless he ET, 
have a ticket subseribed with the hand and name of the same 

« gerjeant or coungellor, clerk or clerks, or officers aforesaid, 
« textifying how much he hath received for his fee, or given 


dubscribed 
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And 2 1 at- * or paid for copies, and at what time, and how often : and 
883 . ook * that all attornies and solicitors shall give a true bill unto 
becri their masters or clients, or their assigns, of all other charges 
9 concerning the suits which they have for them, subscribed 
« with his own hand and name, before such time as they or 
any of them shall charge their clients with any the same 
N « fees or charges: and if the attorney or solicitor do or 
client's suit, shall willingly delay his clients suits to work his own gain, 
_— oy « or demand by his bill any other sums of money, or al- 
3 « lowance upon his account of any money which he hath 


ee, = not laid out or disbursed, that, in every such case, the 


him, and reco- 


der herein party grieved shall have his action against such attorney 


costs _ treble c or solicitor, and recover therein costs and treble damages, 
; « and the said attorney or solicitor shall be discharged from 
« thenceforth from being an attorney or solicitor any more.” 


| Noattorneyor THE 2 Geo. 2. c. 23. 8. 23. enacts,— That no attorney 


eee any or solicitor of any of his majesty's courts of law or equity 
action for fees, 


eee es « at Westminster, or of the court of the Duchy Chamber of 


delivery of his « Lancaster, at Westminster, or of any of his majesty's courts 


bill, oubacrib- « of Great Sessions in Wales, or of any of the courts of the 
Proper hand. « counties palatine of Chester, Lancaster, or Durham, or of 
* any other court of record, or inferior court of equity, in 
that part of Great Britain, called England, shall commence + 

« or maintain any action or suit for the recovery of any fees, 
charges, or disbursements at law, or in equity, until the 

t expiration of one month or more, after such attorney or 

«« golicitor respectively shall have delivered unto the party or 

„ parties to be charged therewith, or left for him, her, or 
them, at his, her, or their dwelling-house, or last place of 
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« abode, a bill of such fees, charges and disbursements, writ- 
«« ten in a common legible hand, and in the Englisb tongue 
« (except law terms and natnes of writs,) and in words 
« at length (except times and sums) which bill shall be sub- 
« $cribed with the proper hand of such attorney or solicitor 
« respectively ; and upon application of the party or parties And upon pow ap 


« chargeable by such bill, or of any other person in that behalf — ny | 
« authorized, unto the Lord High Chancellor, or the Master bill Frum 
« of the Rolls, or unto any of the courts aforesaid, or unto a en d. py 


« judge or baron of any of the said courts respectively, in ere gy 
« which the business contained in such bill, or the greatest thereot, the 
« part thereof in amount or value, shall have been transacted ; 8 
« and upon the submission of the said party or parties, or taxed, without 
« such other person authorized as aforesaid to pay the whole 2 way 
« gum, that upon taxation of the said bill shall appear to be — 
« que to the said attorney or solicitor respectively, it shall 

« and may be lawful for the said Lord High Chancellor, the 

« said Master of the Rolls, or for any of the courts aforesaid, 

« or for any judge or baron of any of the said courts respec- 

10 tively, and they are hereby required to refer the said bill, 

« and the said attorney's or solicitor's demand thereupon, 

« although no action or suit (a) shall be then depending in wth.” 
* $uch court touching the same, to be taxed and settled by 

the proper officer of such court, without any money being 

brought into the said court (b) for that purpose; and if (6) « Ves. 452. 
the said attorney or solicitor, or the party or parties charge- If attorney or 
« able by such bill respectively, having due notice, shall re- eee 


fuse or neglect to attend such taxation, the said officer may 8 


proceed to tax the said bill ex parte (pending which re- the bill ta be 
taxed ex parte. 
*« ference and taxation no action shall be commenced or pro- 
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: i and, upon the | er gecuted touching the said demand) and, upon the taxation 
| party forth-, and settlement of such bill and demand, the said party or 1 
. desu heythe #5 parties shall forthwith pay to the said attorney or solicitor : 
| . jar A «« respectively, or to any person by him authorized to receive L 
7 | « the. same, that shall be present at the said taxation, ot f 
4 otherwise unto such other person or persons, or in such ? 
| other manner as the respective court aforesaid shall direct, 
; k „ the whole sum that shall be found to be or remain due 
| « thereon, which payment shall be a full discharge of the 
[| indefault = « said bill and demand; and in default thereof the said party f 
1 ereof, such 6 
| | — o « or parties shall be liable to an attachment or process of : 
Will c. * contempt, or ta such other proceedings, at the election of 
| i | the said attorney or solicitor, as such party or parties was or J 
| Attorney bo- © Vere before liable unto; and if, upon the said taxation and 
| ng 3 « gettlement, it shall be found that such attorney or solicitor 
1 ; | fund OP. « shall happen to have been overpaid, then in such case the | 
i tachment, &c. « gaid attorney or solicitor respectively, shall forthwith re- 
| « fund and pay unto the party or parties entitled thereunto, ; 
| | « or to any person, by him, her, or them authorized to re- : 
[| « ceive the same, if present at the settling thereof, or other- | N 
1 « wise unto such other person or persons, or in such manner ; 
„ « as the respective court aforesaid shall direct, all such money ; 
| t as tlie said officer shall certify to have been so overpaid; and | 
b * in default thereof, the said attorney or solicitor respeeti eh, | 
| e $hall in like manner be liable to an attachment or process | 
ö «« of contempt, or to such other proceedings, at the election 
ij « of the said party or parties, as he would have been subject . 
Cours nt « unto, if this act had not been made; and the said respec- 
1 * ey ne lone « tive courts are hereby authorized to award the costs of such 
1 ing to the event « taxations to be paid by the parries, according to the event 
| thereof, &c, 
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« of the ation fie lt (that is to 865. if the bill taxed 8 
« be less by a sixth part than the bill delivered, then the at- 
« torney or solicitor is to pay the costs of the taxation; but 
« if it shall not be less, the court in their discretion shall 
« charge the attorney or client, in regard to the reasonable- . 
2 of pack bills.” | 


Tus 1 . 13. 8. 5. enacts, « That it POPE e 
ite their 

« may be lawful to and. for every attorney, clerk in court, and dil. with tue 

« solicitor, to write his bill of fees, charges, and disburse- 3 


commonly 
« ments, with such abbreviations as are now commonly used _ Ray v. 
« in the English language; any thing in any former law to — FI 
« the contrary notwithstanding.”” l Fan. 


12 Geo. 2. c. 13. 8. 6. And be it further enacted, that The G. 3. 
« the said act of the second year of his present majesty, for cxtend to any 
« the 1 . a ned aalkeds vat y diele 


between one 

clause, matter, or thing therein contained, shall not extend **977cy an. 

to any bill of fees, charges and disbursements, that are 

« now, or shall hereafter become, due from any attorney or 
« $olicitor to any other attorney or solicitor, or clerk. in 

« court; but that every such attorney, solicitor, or clerk in 
court, may use such remedies for the recovery of his fees, 
« charges, and disbursements against such attorney or solici- 
* tor, #4 he maight dave deva befara the racking, of thei cold 


act.“ a 


usa WW 


reveral. fees, and for 20 much money laid out in procecuting: M. 7 bat. z. 


and defending veveral zwits at law for the defendant, the latter 24. 3. C. 


i 4 167. 


acc. Salk. 86. 


g* 
8 


as oo F TAXING | 
g Salk. 1g. may plead the 3 Fac. 1. c. 7. in bar, and that the plaintiff 


Sterling, had not given him a true bill of charges, e 


118. Marrow Statute, before the bringing of the action. 

v. Billam, 

Ibid. 514. | 
Evely v.Liver- Bur, where an attorney alleges, in his declaration, a special 


more, B-R-M- promise by the defendant to pay what the plaintiff should 


acc. Salk. 86. expend, the statute of 3 Fac. 1. is no plea. 
rdan v. Pati 3 1 | 
4 xg * NIIT NEU is it any plea to a general insimul computasset; 


8 because it may include other money besides fees. 
1 Show. 438. . 


\ 


2 Freem. 2539. AND, for the same reason, it has been said, that this sta- 


Ib. Salk. 88. tute is no plea to a general indebitatus assumpsit, for there 


it does not appear, on the face of the declaration, upon what 
account the action was brought. 


— 


Mines. I sx an action by an attorney for fees, the defendant, having 


Crowdall, 


M.gW.and l. omitted to plead the statute of 3 Fac. 1. in bar, may give it 


2 Show. 138. 
2 Freem. 257. in evidence upon the plea of the general issue, at the trial. 


es Taz 3 Fac. 1. does not extend to matters transacted in 
Fanshaw, B.R. 


T. 2W. and M. inferior courts, but only to suits in the courts of Westminster- 
Carth. 147. 


Sc. Show. g. Hall ; therefore, in an action by an attorney for fees, on ac- 


. 0. count of business done partly in an inferior court, and partly 
in this court, it was, upon demurrer, held a bad plea. 


- Cas, Pr. C.P. Ix does not appear, formerly, to have been held necessary 
K. B. $16. for an attorney to deliver his bill previous to the commence- 
ment of an action for his fees, but that, if he delivered a bill 


at any time pending the suit, it was sufficient. But as this 


& 


9 


pl 


th 


th 


AN ATTORNEY'S BILL, G. 
practice was not only contrary to the 3 Fac. 1. but also af- 
forded a litigious attorney an opportunity of harassing a 
client with an action for fees, which, perhaps, remained un- 
paid merely because the defendant had received no bill or 
account of them, it was at length settled by the Court of Clarke v.God- 

rey, C. B. 
Common Pleas, on great consultation, and delivered in a T. A 6 1. 

1 Str. 
solemn resolution by EYRE, Chief Fustice, that an attorney's 8. * Cas Pr. 

C. P | 
bill must be delivered, on the 3 Fac. 1. c. 7. before any ac- Pract Reg c. 
tion brought, in order that the client may have an oppor- 
tunity of looking into it, before he is put to any further ex- 
prey | 


: | | | 3 : (as 1225 
| An before an attorney can support an action for fees, he * 0) 
must now leave the bill with his client. 


* 


As „rr Brooks, one, 
the defendant, for business done as an attorney, but the 8 
plaintiff was nonsuited at the trial, having failed to prove a ny 0 
proper delivery of his bill previous to the action, in com- F 


pliance with the 2 G. 2. c. 23. $. 23. 


Tae circumstances were, that the plaintiff had delivered 
the bill in due time to the defendant, who acknowledged the 
debt, said he would pay it, but that he did not know what to 
do with the bill. Upon which the plaintiff took it back again. 


A MOT1ON was now made for a rule to shew cause why 
the nonsuit should not be set aside, and a new trial granted, 
on the ground that the bill, under the above circumstances, 
was properly delivered according to the statute. But 

K R 


_ 


— t . ‚—‚ TIE 
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_— ——— 
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Barnes, 36. 
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Tu: Court were of a different opinion, Saying, that the 
bill ought to have been left with: the defendant, as it was 
the intent of the statute that the client should have due time 
to examine the charges made by the attorney, and take advice 
upon them, if necessary ; and, therefore, refused the rule. 


Clarke, one, In one case, which was an action by an attorney for fees, 
1 the Court, upon motion, granted a rule for the plaintiff to 
shew cause why the proceedings should not be stayed, till he 
deliyered to the defendant a bill of costs. 


1 


Welland, one, Howzvn k, in a subsequent case, the Court, upon shewing 


N. 7 6. 2. cause, discharged a similar rule nisi, being of opinion, that 


e 3.5 they could not consider the commencing of an action for fees, 
4 K. 3. previous to the delivery of a bill thereof, as an irregularity, 
| because it was illegal, and against an act of parliament — 
But, interlocutory judgment having been signed, and a writ 
of inquiry executed thereon, the Court set them aside upon 
- payment of costs, bringing the money into court, pleading 

the general issue, and taking short notice of trial. 


Harper, one, . will the Court stay proceedings i in an action 
T. 10 C. 2. brought by an attorney for the recovery of a bill of costs, on 
Barnes, 10. the ground that such action was begun before the expiration 
of a month after the delivery of the bill, because, as that cir- 
cumstance may be taken advantage of either in pleading, or 


at the trial of the cause, it is unnecessary for the court to 


interfere upon motion. 
1 ogg Ir was ruled at nisi prius, by Mr. Fustice PAGE, that, to 
Adee, 1790. 
/ 


\ 
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cupport an action by an administrator upon an attorney's bill, l — 
it is unnecessary to produce any proof, at the trial, of a de- Sad. 

uire, Cas. 
livery of the bill to the e e br Pe. C. P. 38. 
actiou. 


So, in an action brought for business done by the plaintiff 88 
as an attorney in conducting a prosecution, at the quarter another, York 
. . _$essions for the defendant, Mr. Fuskice BuLLER, held no — tag 
euch proof requisite, being of opinion, that, by the 2 Geo. 2. 4 T. K. 104.” 
which requires an attorney to deliver his bill; it was not ne- 3. E | 
cessary to do so for business done at the sessions; the statute 
only prescribing it in case of business done in a court of re- 


cord wherein attornies are admissible and sworn. 


LO 


Bur although an attorney cannot support an action upon Martiny. Win. 
his bill, till a month after it has been delivered, yet it hath 43 b. ® ** 
been holden, that that circumstance is unnecessary to entitle 5 8 L 
him to set it off in an action brought against him; that he 
must not produce it at the trial by surprise, but that it is 
sufficient, in such case, to deliver it time enough for the plain- 
tiff to have it taxed before the trial. 


. — - nn | 
attorney may be directed to deliver a bill, and that the same T. 13 G. . 
may be referred to the prothonotary to be taxed j—there e **5 
distinct motions ; onde tap erent mpg”: 
of a bill, and, that being done, for a taxation. 


Tas statute of 2 Geo. 4% os" eee paitdiler 
Kk 2 __ 
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Biennetv. Hart, And in Bennet v. Hart, a rule was made for referring an 


time, for the taxation of an attorney's bill, but unless the 
party apply, within a reasonable time after the delivery or 
payment thereof, the Court will not, except under special 
circumstances, refer it for that purpose. | 


* 


Clarke — Tu us where, upon motion that the plaintiff's bill of costs 
lor, F- 83-2 might be referred to be taxed, it appeared that the bill had 
9 38. been delivered six months before, an action brought, interlo- 
Barnes, 124. 


Vide post. g0g- cutory judgment signed, and a writ of inquiry executed, the 
Court rejected the application, saying, that it came too 

late, the damages being already ascertained upon the in- 
quiry. | 


took x. Ooo- | So, where a bond had been given for the amount of an at- 
(Clu, Pr. C.P > - torney's bill five years before, and all the vouchers been de- 
109 . 


- Pract. Reg. 351 Iivered up, the Court refused a motion for referring the * 


to taxation. 


Bur this matter seems to rest solely in the discretion of the 


Anon. For, in a case subsequent to either of the foregoing, after 

3 a warrant of attorney had been given for confessing judgment 
for the money due upon an attorney's bill of fees and dis- 
bursements, and after. judgment had been actually entered up, 
the bill was directed to be taxed, and, in the mean time, exe- | 


cution upon the judgment to be stayed. 


$ay.Conts, 323. | : 


AN ATTORNEY'S BILL, Ge. 0 
attorney's bill to be taxed, notwithstanding iChat bee” paid Vide Doug. 


- 2 199. 
five years. 1 85 by | | . ©. . 


46 527+ 
| Lonp . the payment of an attorney's | 
bill has been so long acquiesced under, the Court will not re- 
fer it to be taxed, unless there are some special circumstances 
in the case. But there are such in the present case; and 8 
wherever they do exist, neither payment, nor a release, nor a 
judgment for the money due, will preclude the Court from 
referring the bill to taxation. | | 


* 


So in another case, where an attorney had brought an Palmey v. 


action upon two bonds given by the defendant, three or four rb 


months before, in satisfaction of a bill of law charges, a rule 3 


was made upon the plaintiff to deliver a bill, in order that it 1 4 
might be referred to the master to be taxed, and, in the mean - OY 
time, proceedings to be stayed. 


So, finally, in a case in Chancery, where a petition was Drapers Com- 
preferred against Meredith the solicitor in the cause, com- 1 | 
plaining of improper and heavy charges in his bill; and of = 8 
his taking a judgment of one of the parties for 400 l. whilst W 
— EG. and before RE be known what 
his bill would come to. 


Lon d HARDwicxzE, CbancellorNotwithstanding this 
bill has been adjusted and allowed some time, yet the beha- 8 
viour of the solicitor in taking a judgment, casts an imputa- 
| tion upon him, and is a practice I can by no means approve; 
and as it does not appear his client was assisted by any person 
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gon | f TAXING | 
in the profession, in looking over and settling this' bill, and 
as there are several very extraordinary items, and improper 

- charges upon the face of it, I shall, notwithstanding the great 

| lengthof time (being ever since 1725,) and notwithstanding 
the adjustment, and allowance, refer this bill to a master, to 
be taxed ; and likewise order Mr. Meredith to be examined 
upon oath on interrogatories, as to the several articles of it, 
and do order the judgment, and other securities to be deli. 
vered up immediately. 

Ire does not appear to be settled, whether or not an at- 

torney's bill, made out according to a special agreement be- 

tween him and his client, is liable to taxation. | 


| Anon, Fon where an action was brought by an attorney for fifty 

2 Barnard. guineas, upon a special promise of the defendant, for business 
K. B. 164. done in the plaintiff's profession, the Court refused a motion, 

that it might be referred to the master to see what was due, 

saying, as the action was founded upon a special agreement, 
they could do nothing in it. 


eee ee ee eee ene 
Say- Costs, 331. with his client ta be paid for his time at a certain rate by the 
| day, and likewise to be allowed the expence of a post- habs 
it was holden, that the client should not be concluded by his 
agreement; and the bill, wherein there were charges con- 

formable to the agreement, was referred to be taxed. 


Williams. Ir an attorney's bill have been delivered a month, and no 
8 application have been made to have it referred for taxation, 
8. 2 | | a 


198. 


AN ATTORNEY'S BILL, &c. 305 
the client will not (in an action brought upon it) be per- 
mitted to go into a discussion, or to question the reasonable- 
ness, of the several items contained in it, upon a trial at nisi 
Prius, or, upon the execution of a writ of inquiry, before 
Tu us, judgment having been signed by default, and a n 
writ of inquiry executed in an action on an attorney's bill, a T. 196. g. 
motion was made for a rule to shew cause, why the verdict _ 
Should nat be set aside, and the bill referred to the master to 
be taxed! The motion was grounded on an affidavit, that 
the sheriff would not hear evidence to impeach the reason- 
ableness of the charges, | 
* 0 
BuLLERr, Justice, read a note of a ease, where Lord 
MANSFIELD, and the Court, had refused to permit a bill to 
be referred to the master to be taxed, because it had been 
read in evidence at nisi prius, on à notice of set off, in a cause 
"where the attorney was defendant, which shewed that it had 
deen delivered a month; (a) and they held that it was then («) Vide ante. 
too late to dispute the amount of the items. However, in the 7 
present case, a rule to shew cause was granted, _ 


Cast was shewn on a subsequent day. 

Lond MansF18LD,—The bill of an attorney cannot be 
tazed at the trial of an action brought upon it, nor after 
verdict. If there has been an account settled between the 
attorney and his client, the bill shall never afterwards be 
taxed as of course; particular cases may be pointed out ; the 
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client may, by affidavit, shew that the business charged was 
never performed, or that the charges are fraudulent ; but, if 
the business was really done, the delay of the defendant for 
more than a month in objecting to the quantum, is an ad- 
mission that he thinks that reasonable. The rule dis 
charged. | SE. 


a 


%. 


Richardson v. PRoor of the delivery of an attorney's bill, before the 


= IR action was commenced, is sufficient evidence, upon a trial, at 

Page, ]. 2 Bar- uisi prius, of the truth of the items contained in such bill 

nard. K. B. 233. and renders it unnecessary for the plaintiff to go into any 
bother evidence to substantiate the several particulars. 


* 


Moorhouse v. TRR Court will, at the instance of the defendant in a cause, 


Barham, H. 
236.2, — orderthe bill of the plaintiff's attorney to be taxed, as between 


. attorney and client, at the peril of costs. 


1 Ir an action be commenced in the King's Bench upon an 
"ge "oi K. attorney's bill, that court being thereby possessed raw 
Gregg's Caze, cause, has a power to refer such bill for taxation, although 
eon no one item in it was for business transacted in B. R. 


Ashton v. Bur after an attorney's bill has been taxed by the proper 


T. 10G.2. officer of the court wherein the business was done, it cannot 
be taxed a second time by the officer of any other court 
thus, upon shewing cause against a rule for referring an at- 
torney's bill to the prothonotary to be taxed, it appearing, 
that all the business was done in Doncaster court, and that 
the bill had been taxed by the proper officer there, the rule 


AN ATTORNEY'S BILL, &c. S 


- UnLess an attorney signs his bill, it cannot be referred by reg a 


the Court to be tated, 2 9 — | | 1 


WHERE: the executor or administrator of an attorney Griffith, admi- 


brings an action upon a bill for fees due to his testator or in- 9 v. 


N N 
testate, the Court of Common Pleas will not grant a rule for as * x" 
referring the bill to the prothonotary to be taxed. 24 Lon» Knight 


bid. —, S. C. Barnes, 119. Chapple, executor, v. Chapman, T. 10 G. 3. Barnes, 128 ' 


Ano, in another case, the same court discharged a rule, yoann v. 
which had been obtained to shew cause why the plaintiff's NI. G. 2. 
Barnes, 119. 
bill, upon which the action was brought, should not be re- 
ferred for taxation, upon the production of an affidavit that 
the plaintiff was dead. 


| 85 . * - * B. R. T. | 
Tuis rule appears, formerly, to have likewise prevailed in 1 Con 


the King's Bench; for, in Wellis v. Nicholson, it is laid down, Andr. 276. 


Semb. acc. 


that, in the case of an executor of an attorney, the testator's Salk. 89. 

bills are not subject to'taxation upon the statute of 2 Geo. 2. * 5 1 
c. 23. the words thereof not extending to an executor. And 

tte Court added, that, in a late case, it was held, that, in 


such case, the bill need not be signed (a). | | (a) Comb. g48. 


Howzvz K, it is said, that this court will now make a rule Per Anton, k. 
for referring such a bill to taxation, upon the defendant's K. B. 5 Fa. © 
entering into the usual nn to pay what Shall . 


mp. Pr. C. P. 
found due thereon. 8 Ed. 326. 


Ir the whole of an attorney's bill be for conveyanting bu- = yy" 
siness, it cannot be taxed, for, in such case, the plaintiff must 1 C. s, 


Barnes, 41. 
recover upon a quantum meruit. | B. N. P. 244 
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28 Bur if an attorney deliver two separate bills, one of which | 
asse 

7 1 and 75 is for fees and disbursements in causes, and the other for con- 
* d veyancing, the court will refer both bills for taxation. 


Ax d, in the last case, that of Dalston v. Hartcliffe was 
cited, where the Court of Chancery ordered one bill of a 80. 
licitor for fees and disbursements in causes, and another for 
Ito de taxed. | ; 


80, if an attorney deliver but one bill, and part of it only 
be for business done in court, and the rest for business of 
another nature, the whole bill may be referred to he taxed. 


Anon. B. R. Tu us, upon a motion that the master might be directed 


Doug. 2 Cl. to tax those articles in an attorney's bill, which related to 


299, n. (14 conpeyancing and parliamentary business, the rest being for 


the management of causes in this court, Lord Mansrieto 
sald, there was no doubt but the master might tax the whole; 
that he recollected a case where the fees paid to a proctor 
; for business done in the Ecclegiastical Court made part of the 
bill, and it was determined, that, as the whole bill had been 
referred to the master, he might tax that part of it. 

Au p the same distinction, until very lately, was generally 
understood to prevail with regard to the taxation of attornies 
bills of costs for business transacted at the quarter sessions; 

Er parte Wil. —for although it was holden, that, where part of an at- 
_ torney's demand arose from the conduct of business in the 
. K 18. Court of King's Bench, and the rest from the management 


of buzines at the quarter sexzions the whole bill was liable 


AN ATTORNEY'S BILL, e. goy 
to taxation, yet -it was thought that the Court of King's 
Bench had no power to interfere to direct an attorney's bill 
to be taxed, where all the business -was done in the inferior 
court. However, in M. 32 G. 3. Lord KEN TON, Chief N 
Justice said, that, on further inquiry from the officers of R. 496. 
the Crown- office, he understood that there were several in- 
stances, in which this court had referred an attorney's bill to 
be taxed, though the whole business had been carried on at 
the court of quarter sessions. N 


Bor u the Court ͤ Muck cutie Pleas will Anon. B. R. 
P. 23 G. 2. 
now refer an agent's bill to an attorney in the country to be + Wits 66. 
taxed, upon the country attorney's bringing the amount e 
the whole demand into court. | 5 


Tu vs, Davy, serjeant, moved that the bill of Unwin an Ex parte, 
attorney, agent for Bearcroft, should be referred to be taxed, Morne, T. 
and said, though it was not within the statute of 2 Geo, 2. by Aa, = 
reason of that of 12 Geo. 2. yet that it might be taxed under ®+ 
the general jurisdiction of the court, and under 3 Fac. 1. c. 7. 
| He made his motion on this general authority, without wy 
affidavit. 


Tas Court having granted a rule to shew cause, Nanes, 
on a subsequent day, opposed it's being made absolute; and 
observed, that the statute of 12 Geo. 2. provides, that 2 Geo. 2. 
Shall not extend, &c. and therefore it is not necessary for an 
agent to deliver a bill before he brings an action ; the reason 
of which he took to be, that it was not looked upon to be 
rubject to taxation, The statute of 3 Fac. 1. requires bills 
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Dixon v. Plant, 
M. 196. e B. R. 


Doug. 2 
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OF TAXING 
to be delivered by attornies to their masters or clients. They 
are supposed ignorant of the steps in a cause, and the due 


charges, The agent, he said, who does the business in town 


is entitled to the fees, unless there is a contrary Stipulation 
between him and the country attorney, 


Tux Court was of opinion, that the bill should be taxed, 
and that they could order it under the general authority of 


the Court, that it might be seen that only due charges were | 


made, 

Arrzz the Court had declared this opinion, Barnes, the 
secondary, said he remembered, before 2 Geo. 2. applications 
made to judges at their chambers, to refer agents” bills to be 
taxed, and that it was frequently done upon the country at. 


. torney's bringing the fees charged into court. The rule was 


made absolute, but with the condition that Bearcroft should 
bring the money into court, 

So, in the case of Dixon v. Plant, it was moved that Dizon' 
bill as agent in town for Plant, a country attorney, might be 
referred to the master to be taxed. 


PEW, ASHursT, and BuLLER, Fustices, (Lon 
MansF1ELD having left the court before the motion ws 
made) were inclined to think that the bill was not tax 
able by the master, the act of 12 Geo. 2. c. 13. 8. 6. har. 
ing enacted that 2 Geo. 2. c. 23. 8. 23. for referring attornieꝭ 
bills, „ should not extend to any bill due from any attorney ot 


«< golicitor, to any other attorney, solicitor, or clerk in coun 


s LOSS 


. 


2 
— 


_ AN ATTORNEY'S BILL, &c. 

Howzvz x, at the sittings at Guildball, after Michaelmas 
Term, 19 Geo. 3- BuLLzR, Justice, who that day sat for 
Lord MansF1EgLD, informed the bar, that, upon inquiry, it 
had been found to be the practice of the Court of Common 
Pleas, confirmed by a case decided in that court, to make 
orders for the taxation of agents? bills, and he read a note of 
the case, ex parte Bearcroft, which had been lent him by 
GovLd, Fustice, After which, he said that, on being made 
acquainted with this case, he had conferred with WIE LES, 
and AsRURST, Fustices, and that they were all three of 
opinion, that Dizon's bill should be referred; that the prac- 
tice of all the courts ought to be uniform; that questions on 
bills of this sort would be much better understood and gettled 
by the master, than by a jury or judge, at nisi prius. Upon 
this, the counsel in the cause agreed, that the bill should be 
taxed by consent, the defendant bringing into court the sum 
remaining due on the amount of the plaintiff's claim, and that 

what should be deducted, if any thing, should be afterwards 
repaid to him. | 


Ir a sixth part of the amount of a bill delivered by an 
attorney be deducted upon it's being referred to be taxed, the 
2 Geo, 2, c. 23. 8. 23. in express terms, subjects the attorney 
to the payment of the costs occasioned by the taxation; but 
the statute gives the court a discretionary power of directing 
those costs to be paid either by the attorney or client, ac- 
cording to the reasonableness or unreasonableness of the bill, 
in case less than one · sixth part thereof be taken of upon its 
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Hurst v. 
Dixon, M. 

6 G. 2. 
Barnes, 118. 
S. C. Cas. Pr. 
C. P. 78. 


| Pract, Reg. 36 


the Bishop 0 of 
London, and 


others, 


of TAXING, '- 

In Hurst v. Dixon, where the bill delivered amounted to 
751. 15 5. 7d. and the deductions, upon taxation, to only 
71. 38. 10d. it was determined that the costs of taxation 


should be discharged by the client, and not by the attorney, 


So where an attorney's bill, amounting to 1651. 158. wa 
referred to one of the prothonotaries to be taxed, and les 
than a sixth part, viz. 251. 13s. 10d. was taken off upon the 
taxation, it was holden, that the-costs attending the taxation 
should be sustained by the client. And by the Court, —If a 


sixth part of an attorney's bill be deducted, we have no discre- 


tion under the statute of 2 Geo. 2. but are obliged to award 


costs of taxation against the attorney ; but where less than a 
sixth part is deducted, we have a discretionary power of charg- 
ing either the attorney or client with those costs. The statute 
is a good guide; what it directs in one case, seems to be a right 


rule in the other. Ever since the statute, costs of taxation 


Tcollier v. 
Dutour, T. 13 
and 14 G. 2 
Barnes, 120. 
S. C. Pract. 


Reg. 39- 


have been reciprocally given to the party charged, and to the 
attorney, as a sixth part has, or has not been taken off, 


Ix an attorney accept, in satisfaction of a bill delivered, a 
less sum than what appears to be there charged, and such bill 
is afterwards taxed, the attorney shall not pay the costs of 
taxation, unless a sixth part of the aum which be received in 
angelt, of his original demand be deducted. 


me e ance Advert n. e l der 
amounting to 5. 45. 6d. but afterwards accepted of 4/. 148.64. 
in full satisfaction of his demand, The bill being afterwards 


— — — 


a @Q <t BF 


PR 
. AN ATTORNEY'S BILL, &. 
upon a taxation, reduced to 4. 55. 2d. a rule was obtained 


costs of taxation, on the ground that the bill delivered was 
less by a sixth part than the bill taxed. But, 


Tus Court considered the sum accepted by the attorney, 
in full of his bill, as his demand, and, as the money overpaid, 
was not a sixth part of that sum, they discharged the rule, 
upon the repayment of 9s. 4 d. which had been overpaid. 


Bur the executor or administrator of an attorney is not 
liable to costs, although a sixth part of a bill for business 


done by the testator or intestate be deducted upon a taxa- 


tion, 


Tu us upon motion that the executrix of an attorney might . K. 

| OOL, B. As 
M. 10 G. 2- 
2 Str. 10g6. 
S. P. Dutton 


de directed to pay the costs of taxing a bill, the circumstances 
were, that the intestate had delivered his bill in his lifetime, 


for the attorney to shew cause, why he should not pay the 


and that after his death it was referred for taxation, when P 8, 


above a sixth part was struck off. 


Tus Court rejected the motion, holding, that the words of 
the 2 Geo. 2. impose such costs upon the attorney or solici- 
tor only ; and the executrix is not to blame, if she stand 
upon his bill, or make out one from his books. | 


ALL affidavits produced, read, or made use of before any Reg. H. 
of the prothonotaries of the Common Pleas, upon the taxa» 2 1 4 


tion of costs, must be filed in the respective prothonotary's 9 © * 


office, | 
* 
0 


Say. Coat, 327 I 


LI. 


3 . 
* 
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512 2 of TAXING 
f 2 2 Ante following case, ee 
—, T. 11 and for a non-compliance with this rule the plaintiff's bill of 
12 G. 8: 126. costs was referred to Sir George Cooke to be taxed, upon the 
usual submission of the defendant to pay what $hould be 
found due thereon ; which not being done, the plaintiff pro. 
ceeded in his action, after the taxation, and obtained judg. 
ment; but having omitted to file an affidavit, that he had 
| made use of before Sir George upon the taxation, in order to 
augment his allowance of costs, pursuant to the late rule, 


the Court set the judgment aside. 


| 8 ArrEx an attorney's bill has been taxed by the proper 
-- io officer of a court of law,—as one of the prothonotaries of the 
wn 0 H. Court of Common Pleas, a court of equity will not entertain 
Com. 612. cognizance of a bill filed by the attorney, suggesting that im- 
proper deductions had been made by the prothonotary upon 

the taxation, and praying, that the defendants, his clients, 

might come to a fair account with the plaintiff for the monies 


e 


Nrirnzz can an attorney or solicitor bring a bill in 
equity for his bill. 


farry v. Fon where a bill was brought in Chancery by an executrix 


Owen, 


In Canc. july to be paid several bills due to the testator for business done 


8 as an attorney at law, and solicitor in this court for the de- 


7 5 2 Ack. 240. fendant, there was a demurrer to the relief, which shewed for 
cause, that the plaintiff's remedy to recover what might ap- 
pear to be due to her from the defendant, touching the mat- 
ters aforesaid, was, and ought to be, by suit at law, where the 


8 


AN ATTORNEY'S al, te. OE Fig 
Aud matters dere properly triable and determinable, or by an 


application to-this court in a Summary way, and not by suit 
therein. And, on argument, Lord Haz pwicke, Chancellor, | 
allowed the demurrer. 


g * 
1 * 


Arrzs the e golicitor's bill the. client cannot 3 
have an antecedent demand deducted out of what was taxed , 1 = Joy 
due to the solicitor upon such bill; for by applying o he 
the bill taxed, the party submits to pay what shall be found i 
due thereon. And by the Lord Chancellor, the Court is 
indeed to see, that solicitors do their elients justice; yet the 
giving way to a motion of this kind would repeal the act o ro eg 
parliament ; [2 Geo. 2.] and solicitors might never come at N 
their demands, if the Court was to say, they would open be 
judgment (for it is a judgment of the Court upon the client's 
own zubmission to pay what should be due, ) to let in this, and 
have the account taken. The party, therefore, has preclud- 
ed himself; for he had two methods; he might apply to tax | 
the bill, and then must submit to pay; or, if there were ac- a 
counts between them, might have brought a bill for that ac- _ - 
count, and alleged he was indebted to the solicitor, or that 
the zolicitor pretended he was, for bill of fees and disburse- 
ments, and prayed to have that account taken: but he has fe 
waved that, knowing it to be so. And in general, accounts 5 
cannot be taken on the taxation of a bill. The Court can- 
not now stop the payment of it to have the account taken yo 
that would make these things so uncertain, there would be no 
end of them. 4 | Nh 


Nathan of the partiesin a a cause can W attorney tee 
| 5 bets 


% 


- 


$14 


2 Bl. 1323. 
Doug. 2 Ed. 
217. vid. 2Ves. 
112. Langle 


10 and 11G. 2. 
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without first obtaining leave of the Court for that purpose: 7 
and the Court will not grant such leave until the party ap- 
v. Stapleren, T. plying for it has actually paid, or undertaken to pay, the 


attorney's bill as taxed by the proper officer, especially if it 6 


Barnes, 40. 
appear, that such attorney has been at considerable expence g 
and trouble, and of signal service to his client. i N 
Comb. 432 Ax attorney or solicitor shall not be compelled to deliver up 
Du: 3 the deeds and papers of his client till he is paid his bill of cot. 
47 K. 2s. Ia like manner, he has a lieg on the money recovered by his ir 
ken 3T.R. client, for his bill of costs: if the money come to his hands, d 


g Alk. 727. * he may retain (1) to the amount of his bill. He may stop it 


a Ves. 111. 


Semb. Bishop 
v. Huggins, 
H. 8 G. 2. 
Barnes, 38. 


by 
in transitu, if he can lay hold of it. The practice, in this re- ru 
spect, is not very ancient, but it is established on general tr 
in 


principles of justice, and courts both of law and equity have 

now carried it so far, that an attorney or solicitor may obtain 

an order to stop his client from receiving money recovered in a | 
suit in which he has been employed for him, till his bill is paid. 


co 
: ba 


Ir money recovered by an executor be paid into the hands 
of the attorney employed by him, he may retain out of it to 4% 


19 G. 3. Doug. 2 Ed. 194. n. [26] 


the question was, whether a clerk of 


@552ze has a right to retain a record 
till he is paid his fees for drawing, 
ingrossing, &c. The matter being 


pompromised, the Court delivered 


the amount of his bill of costs for business done for the testa in 
tor in his lifetime, as well as of that due to him on account of gr 
business transacted for the executor, subsequent to the testa- Orc 
tor's decease. q ; : fici 
(i) In the case of Rex v. Bury, P. in « 


no decisive opinion upon the wb- 
ject, but Lord Mansv1ELD said he and 
should be very unwilling to deter- 
mine that a clerk cf assize has 2 lien 
on the records of the court, for his 8 


ſees, for that he forezaw great incone 


venience from auch a docirias. 


% 
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A8 in Barnsley v. Powell it was laid down by the Lord pr Cane, Aug. 
Chancellor, that if a solicitor prosecute to a decree, he has a Aubl. 10a. 
lien on the estate recovered in the hands of the person reco- — ew 
vering, for his bills; but if the client should die, the solicitor \ 
has no such lien on the estate in the hands of the heir at law, 
unless it should be necessary to have the suit revived, and 
then the lien will n too. 


So a solicitor in consideration of his trouble, and the money — 9 v. 
in disburse for his client, has a right to be paid out of a duty In Canc. July 
decreed to an administratrix, and a lien upon it, before the 3 Atk. 730, 
bond creditors of the intestate, and this is constantly the 
rule of the Court of Chancery; neither can the administra- 
trix controvert this rule, by i insisting upon applying" the assets 
in a course of administration. 


So solicitors are entitled to a Satisfaction for their bills of Ex parte Price, 
costs out of the fund of the estate, in cases of lunacy or Nugustg. 1752. 


In Canc. 


bankr 2 Ves. 407. 
ptey. | : Vide Ambl. 
| 202. 


- Tr after the payment of indney into court by the defendant Ouston v. 
in an action, the plaintiff proceed, and recover a verdict for a r + 
greater sum, and then become a bankrupt, the Court will ae 
order o much of the money paid into court, as will be suf. 

ficient for the purpose, to be paid to the plaintiff's attorney 

in satisfaction of his bill of costs, taxed by the We officer, 

and the residue to the plaintiff's assignees. 


80 an attorney iy: a lien for his bill ry money levied 
5 | 
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under an execution upon a judgment recovered by his client, 
and, on motion, the Court will grant a rule upon the sheriff, 
to pay it over to him, notwithstanding a docquet has been 
struck against the plaintiff, he having become a bankrupt 
since the judgment. | 


Griffin v. As where the plaintiff, having, in Michaelmas Term last, 
n ebe recovered judgment against the defendant for 252 J. 55. 5 d. 
3 3 in an action of debt for the escape of one Faques (a prisoner 
charged in execution at the suit of the plaintiff,) sued out a 
fieri facias directed to the sheriff of Surrey, who made a 
levy, to that amount, on the defendant's goods. Soon after, 
the defendant gave notice to the sheriff, to retain the money 
levied, stating that he should make an application to the 
Court to set aside the proceedings for irregularity. On the 
receipt of this notice, the sheriff refused to pay the money to 
the plaintiff's attorney, who demanded it. In consequence 
= of which, the attorney obtained a rule to shew cause, why the 
; Sheriff should not pay to him the money in question, with 
interest from the time it was levied, on an affidavit, which 

stated, amongst other things, that the whole sum was due to 


him for his bill of costs, as attorney for the plaintiff; viz. 


part for tie debt, for which Fagques was taken in execution 
(which was the amount of costs taxed in an action brought 
by Jaques against the present plaintiff in the Exchequer) 
and the remainder for the costs taxed in the action in ths 
court against Eyles for the escape of Faques. 


AcainsT the rule it was urged, that the $heriff had dove 


» 8 o i cn „ =» & © =» 


9 
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right in retaining the money, because a docquet had been 
ʒtruck against the plaintiff, who, after he recovered net 
became a bankrupt. . 

Bur, on the authority of the cases of Turwin v. Gibson, 
and Welsb v. Hole, particularly of the last, 


Taz Court, after consideration, made the rule absolute 
with costs, leaving out that part which respected interest for 
the money; and said, that the circumstance of the docquet 
being struck was immaterial. 


Ir has been determined by the Court of Common Pleas, 
that an attorney has only such a lien upon the costs, to which 
his client may be entitled, as is subject to the equitable claims 
of the mn in the cause. 


Fox where the plaintiff brought trespass against the de- Schoole v. 
fendants for breaking and entering his house, &c. and two pr yg diva 
of the defendants, Lett and Bourne, suffered judgment to 8 Frege 
by default, and had damages assessed against them at one ne Vin , 
halfpenny each, and Noble went on to trial, and obtained a 

verdict, the Court, on an affidavit, stating that the defen- 

dants, Lett and Bourne, had acted under the authority of 

Noble, who had undertaken to pay the damages and costs, 

permitted the costs and damages on the judgment by default 

to be deducted from the costs taxed to Noble on the postea, 

and allowed to the plaintiff, | 


Bur the King's Bench will not allow a defendant to set off 


Mitchell v. 
Oldfield, B. R. 
H. 31 G. 3. 

4 I. R. 123, 
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damages recovered by a judgment in a former action where. 


in he was plaintiff, against those recovered in a Subsequent 
action against himself, wherein the former defendant is plain- 
tiff, without his first undertaking to pay the costs of the 


plaintiff's attorney FWW 


the judgment we them. | g 


Tavs, the plaintiff having recovered in this action a judg- 
ment against the defendant for 182 J. 10s. the defendant, 
who had also recovered in another action against this plaintiff 


and another, obtained a rule to shew cause why the debt and 
costs in the latter should not be set off against the judgment” 


in the former action; suggesting (among other reasons) that 


Mitchell had absconded. 


Lord Kenyon, Chief Fustice, said, that the attornies and 
solicitors of the different courts had a lien on all papers in 
their hands, and judgments recovered, for their costs; that in 
the Court of Chancery they were permitted to retain title 
deeds for that purpose ; and he thought it right that the at- 


torney in this case should be satisfied for his costs before the 


defendant was allowed to make the set off. 


* | 
* 


BuLLE dA ustice.— Though this Court have said, that 
they will not interfere on behalf of the attorney, and prevenſ 
the plaintiff settling his own cause without first paying the 


attorney's bill, yet, when the adverse party, against whom a 
judgment has been obtained, applies to get rid of that judg- 
ment, the Court will take care that the attorney's bill is 


>a > MA "Ex AE oe Ao UM 
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Taz Court made the rule absolute, on the defendant's 
undertaking to pay the attorney's bill, and on his entering a 


remittitur in the cause in which this defendant was plaintiff. 


Ir a plaintiff compromise the debt and costs withathe de- 
fendant before the - plaintiff's attorney has been paid, the 
Court will not oblige the defendant to pay him, unless he 
gave notice to the defendant not to settle with the plaintiff 
until his bill should be paid. As Re 


On $a to shew cause, why the defendant should not pay Welah». Hole, 
R. M. 


to the plaintiff's attorney bis bill of costs, the case was 1s fol- 
lows:—In an action of assault there was a verdict for the 
plaintiff, damages 20 l. judgment and a writ of error brought. 
Pending the writ of error, the plaintiff personally compro- 


rec: 3. 
Doug. 2 Ed. 
238. 


mised the debt with the defendant (who had lain in jail two 


years), and executed a release; having accepted of ten "m—_ 
for the debt and costs. 


. Lox p MansF18LD.—If an attorney apply to the Court, 
they will prevent money recovered by his client from being 
paid over till his bill of costs is satisfied · I am inelined to go 
still farther, and to hold that, if the attorney gave notice to 
the defendant not to pay till his bill should be discharged, a 
payment by the defendant after such notice would be in his 
own wrong, and like paying a debt which has been assigned. 
after notice. But I think we cannot go beyond these limits. 
Though there may be some room to think that there was 


collusion here to cheat the attorney, yet, on the other hand, 


ten guineas may be a reasonable compensation from a man 


DENG N E * a A” F SRL 
3 * i I * 7 } . Y 5 ? S ” F q 
BD Ie, Wn re * WN q 
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. 


- 


* 


„%;. ee + 0-3 
who has lain two years in jail. Besides, this application goes 
to the extent of controverting the validity of a payment of 
the whole debt and costs to a plaintiff without the privity of 
his attorney, and it would be too much to say, that a defen- 
dant shall not transact the business of a cause with the plain- | 
riff himself, in a case where there has been no notice not to 
l . do so from the attorney either express of implied—nothing 
even like saying, © I have no security for my bi „ or, 41 
shall never be paid unless the plaintiff recover in this 
« action,” The rule discharged. ö , 
In the last case, the plaintiff received ten guineas in catis. 
faction of the judgment, and as the consideration for exc2ut- 
ing the release; this the Court thought a reasonable compo- 
| sition under the existing circumstances of the case, the de- 
| + fendant having been in confinement two years ; but, perhaps, 
ll it might have been different if the release had been merely 
| voluntary, and without any consideration. Ta | 
| 
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22, 1750. 


2 Ves. 25, Contempt and custody for non-payment of costs taxed for 
| S8 scandaland impertinence against F. Lister, who had executed 
a release to Owen; which release, it was insisted, should 
bind Broom, the clerk in court, who carried on the prosecu- 
tion against the petitioner > y 


_ — 1 
— 4a —— — 2 — — 2 
- I rn en in ener 
—— rr ————— 
= — ——— = 


} — 


: Loxp Haxowicke, Chancellor, said, the clerk in court 
has a general lien on the duty recovered by his diligence and 
expencez which extends as well to collateral proceedings 
to a decree, But it is objected, that the client has released it 


G. = = = »% — — mw 2 = 9 &*=— 
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FU - In Cage. Oct. Fox where one Owen petitioned to be discharged from a + 
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been recovered by their expence, diligence, and costs, yet 
that is not to extend-to that degree. as to prevent the client 


fairly and honestly from making an end with his adversary. 


I am of that opinion, provided any thing appeared to be paid. 
If the client had by composition, or any reasonable conside- 
ration for the costs, made an end with his adversary, I would 


not suffer this equity to be set up: but if a clerk in court, 


having this equity, shall be discharged by a mere voluntary 


release executed by his client and his adversary, he might be 
defeated by a collusion; like the case arising out of Hert- 


fordsbire, about a year ago, on motion. This is the distinc- 
tion; the costs are not paid; no composition or consideration z 
but a mere voluntary release, set up to defeat the clerk in 


court; which might be done in any case, if the Court should 


suffer this. Had there been any consideration, I should have 
laid weight thereon; but no such appears on evidence. 


As to this contempt therefore, and the attachment thereon, | 
let the petitioner be discharged on payment to Broom; it 


appearing that F. Lister has executed a release. 

Ir the executor of an attorney, who employed a clerk in 
the Crown-office, deliver a bill to a client of the testator, in 
which is included. the demand of such clerk in court, the 
Court will, on motion, grant a rule upon the original client 
to pay the clerk in court his demand, and the remainder of 
the attorney's bill to his executor. © 


to his adverrary, and that binds his solicitor, er- 10 | 
court; who, though they have originally a lien, on what has 


— 
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eas, 5 Tu us, Ingram, an attorney, employed Mr. Waldron, a 
13 G. 2. , Clerk in the Crown-office, in Several quo warrants causes in 
357 NG. the borough of Evesham, which were prosecuted and de- 
1818+ ſended by Sir Fobn Rusbout and Mr. Rudge, who were 
Z Ingram's clients. Ingram died insolvent; after which his 
executors delivered bills to Sir Jobn Rushout and Mr. Rudge, 
including the clerk in court's demand, which amounted to 
2921. 6s. and insisted to receive the whole amount of these 
bills, leaving Mr. Waldron to come in as a creditor of I ngram. 
Urox this it was moved, that Sir Fohn Rus bout and Mr. 
Rudge (who admitted to have above 600 1. in their hands of 
Ingram's bill) might pay the clerk in court his share. 
Et per Curiam, —The money paid to Waldron will not be 
assets that have come to the hands of the executors: 80 they 
cannot be prejudiced. Accordingly, a a rule was made, that 
Mr. Waldron should be paid m 65. . proportion of the 
bills delivered. | 
Ap the Court of Chancery will make a similar rule in 
; favour of a clerk in court, Where there is any money rem 
ing due in the hands of the original client, 
5 ; | 4 
Farewelly, Mr. Farewell employed one Bower, of in Somer- 
3 _ p. Setsbire, as his solicitor in a cause in Chancery, and Bower 
3F.Wms, 466, the solicitor employed Mr. Walter Edwards as his clerk in 
court. 
„ 


Mr. Farewell paid Bower at several times about 8000. 


£&©< © ww mw 2 X 
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which he alleged was more 55 was due to him upon his bill. 


Mr. Bower, died, and his widow administered to him; Mr. 
Edwards the clerk i in Chancery's bill continued unpaid, and 
he delivered out several papers, copies of depositions, and 
orders to other solicitors for Hes: use of Farewell, in order to 


an issue in this cause. 


Mr. Farewell, on petition, got an order to tax Bowers 


bill, alleging it was overpaid, upon which Edwards got an 
order ex parte from the Master of the Rolls, to stay the 
taxing of the bill and all proceedings, till his bill was paid. 


Ox petition to the Lord Chancellor (Ki N e), to set aside 


that order, his Lordship said, the client in the country em- 


ploys only the attorney or solicitor in the country, and knows 
nothing, of the clerk in court, where it is a cause in Chancery, 
or of the entering clerk, where it is a cause at law; and, on 
the other hand, the clerk in court, or entering clerk, being 


(generally) perfect strangers to the country client, give 


credit to the attorney or solicitor in the country only; so that 
if me country client pays his principal, who is the country 


attorney or solicitor, he is r dis , and must not 


pay the same debt twice. 


ALL Ts the clerk in court is, to take no paper 
out of his hands till paid ; and if any thing be remaining due 
in Mr. Farewell's (the country client) hands, I will stop it, 
and the same shall be paid to Edwards, the clerk in court. 
Also here being some proofs by affidavits of Furewell's re- 
taining Edwards to take care of the cauze, let that be tried in 
a1 action at law to be brought by Edwards against Farewell. 


sas 
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1 Of Costs, uþon an Indictment. 


B. the 31 Eliz, c. 11. 8. 3. it is enacted, t That no restitu- No l 
« tion upon any indictment of forcible entry, or holding 8 
« with force, be made to any person or persons, if the per- deer 
« 50n of persons $0 indicted hath had the occupation, or 2 121 
« hath been in quiet possession by the space of three whole —_ 2 


« years together next before the day of such indictment s0 three years, 

« found, and his, her, or their estate or estates therein not er 
« ended or determined; which the party indicted shall and lege 22 
« may allege for stay of restitution, and restitution to stay 8 r 
« until that be tried, if the other will deny or traverse the 

game: and if the same allegation be tried against the same Costa and da- 
« persqn or persons so indicted, then the same person or per- awarded 15 
ons 50 indicted to pay such costs and damages to the other 74, . 


oo 
« party, as shall be assessed by the judges or justices before aid lg 5 
„whom the same shall be tried; the same costs and da- Gainst him. 


mages to be recovered and levied as is usual for costs and 
damages contained in judgments upon other actions.“ 


| Tue 13 Geo. 3. c. 78. s. 64. enacts, « That it shall and Cons upon in- 
„may be lawful for the court before whom any indictment precentment 


eee 
* or presentment shall be tried for not repairing highways, ing bicheles, 


ing highways. | 
to award costs to the prosecutor, to be paid by the person | 

* or persons 50 indicted or presented, if it shall appear to the 

* 841d court, that the defence made to zuch indictment ar 


INDICTMENT. 


ce precentment was frivolous ; 3 or to award costs to the Sion 
« indicted or presented, to be paid by the prosecutor, if it 
ce shall appear to the said court that such prosecution was 


« yexatious.” 


| Se Fa 
| Tas 5 and 6 Will, and Mary, c. 11. (made perpetual by 
Defendants 8 and 9 Will. 3. c. 33.) enacts, « That all the parties indicted, 


prosecuting 


certioraris to © prosecuting a certiorari, for the removal of any (1) in. 
remove indict- 

ments from - ©* dictment or presentment of trespass or misdemeanor, be 
tessions, to 

enter into a re- fore trial had, from a court of general or quarter sessions 


cognizance of 


| nol. with two of the peace, shall, before the allowance thereof, find two 


gureties, to a 3 I 1 
— . 1 sufficient manucaptors, who shall enter into a recognizance, 


hi . . 5 . * 
| - 885 the ©© in the sum of twenty pounds, before one or more justices 
indictment at « of the peace of the county or place (or (a) else before one 


next assizes, or 


de equal of the judges of the King's Bench, in which case such judge 
w_. * Shall make mention of it under his hand, on the back of 
2 9 W. 3. © the writ) with condition at the return of such writ to ap- 
* «« pear and plead to the said jndictment or presentment in 
*« the Court of King's Bench, and at his and their own cobts 
« and charges to cause and procure the issue that shall be 
«« joined upon the said indictment or presentment, or any 
« plea relating thereto, to be tried at the next assizes to be 
« held for the county wherein the said indictment or present- 
« ment was found, after such certiorari $hall be returnable, 
« if not in the cities of London, Westminster, or county of 
Middlesex; and if in the said cities or county, then to cause 

(1) The 21 Fac. 1. c. 8. had be- quarter sessions, the party indicted 
fore enacted that, previous to the should be bound in 100. withsuretics 


allowance of a certiorari to remove to pay the prosecutor his cots and 
. an indictment of riot, forcible en- damages. 


| ry, or assault and battery, from the 


6 


INDICTMENT. 
« it to be tried the next term after, wherein uch certiorari 
« $hall be granted, or at the sitting after the said term, if the 
Court of King's Bench shall not appvint any other time 
« for the trial thereof; and if any other time shall be ap- 
« pointed by the Court, then at zuch other time, and to give 
due notice of such trial to the prosecutor, or his clerk in 
court; (and also that (a) the party or parties prosecuting ue - 
uch certiorari, shall appear from day to day in the said c. 33. | 
Court of King's Bench, and not depart until he or they / 
shall be discharged by the said court:) and such recogni- Such recogni- 


zances, certio- 


zance shall be certified into the said Court of King's Bench, 7471s, and in- 


, 3 dictments shall 
« with the said certiorari and indictment, to be there filed, be filed in the 


King“ 
« and the name of the prosecutor (if he be the party grieved ing's Bench, 


and the name 


« or injured), or some public officer, to be endorsed on the 2 oat be 


cutor 
back of the said indictment; and if the person prosecuting 8 
« zuch cetriorari, being the defendant, shall not, before al- one public 


officer, ) en- 
„ lowance thereof, procure such manucaptors to be bound delta on the 
in a recognizance as aforesaid; the justices of the peace * 


« may and shall proceed to trial of the said indictment at the 


said sessions, notwithstanding such writ of certiorari so de- 
« livered,” 


$27 


5and6 W. and M. c. 11. 8. 3. * And be it further enacted, wide 
That if the defendant prosecuting such writ of certiorari, oy Rk _ 
* 
be convicted of the offence for which he was indicted, the victed, the 
Fa 7 4 | King's Bench 
Court of King's Bench shall give reasonable costs to the — award 
wy re, if he be the party grieved or injured, or be a the provecuar 
* juitice of the peace, mayor, bailiff, constable, headborough, pere) gerd 
* tythingman, churchwarden, or overseer of the poor, or any 4. cen. 


ether civil officer, who shall prosecute upon the account of 


reſusal of 7 "<> 
ment of 8 
costs, . 
tor shall have 
an attachment 
against the de- 


INDICTMENT. 


« any fact committed or done, that concerned him or them, 
ec as officer or officers, to prosecute or present, which costs 
« shall be taxed according to the course of the said court, 


And in case of and that the prosecutor, for the recovery of such costs, 


ce $hall, within ten days, after demand made of the defendant, 
« and refusal of payment on oath, have an attachment grant. 
« ed against the defendant by the said court for such his con- 
« tempt; and the said recognizance shall not be Cischarged 
« till the costs so taxed shall be paid.“ 

And the like in effect is enacted by the said $tatute of 
5 and 6 W. and M. c. 11. 8. 5. concerning the removal of 
indictments by certiorari within the counties palatine of 
Cbester, Lancaster, and Durbam. 


Ax inquisition of forcible entry found before a justice of 


peace in the country, was removed into the Court of King's 
Bench by certiorari. And in stay of restitution, the de- 
fendant pleaded possession by three years before the indict- 


ment found, according to the above mentioned statute of 


31 Eliz. c. 11. This plea being traversed and found for the 
prosecutor, the question now was. concerning costs. Hol r, 
Chief Justice, said, that by the 8 Hen, 6. immediately upon 
the finding the inquisition of forcible entry, the justice #3 
to award restitution, and the defendant had no plea to it 
And now the 31 Eliz. c. 11. had given the defendant the 
plea of three years quiet possession in bar of restitution; but 
in case the plea was found against him, it had given costs i 
express words. As to the statute of 5 and 6 W. and M. c. il. 
he did not take the case to be within it, because the inqui 


- 


* 
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4 but if it bad been found 75 
dat the sessions, and removed from thence e os 0k a 
nnn ̃ MRS Dn | 


IF «niece heck 3 
ment by certiorari, enter into a recognizance in a sum ex- 
ceeding 201. ; it is a recoghizance at common law, and not 
within the 5 and 6 . and M. c. 11. ; $0 is 4 recognizance 
to remove an indictment from a court of oyer and terminer, 0 
the statute of William and Mary extending only to the cases 
of removal of indictments from courts of general or quarter 
sessions ;—therefore the Court will discharge such common © / 
law recognizances upon the terms thereof being complied id 
vidk quins! eee 5 


8 


As where, at an Tndictinent frm a $essions of = Fing 1 
yer and terminer, the defendant entered into a 300 J. re- 7205 G * | 
cognizance to plead, go to trial, and appear on the return of vide 3 Burr, 
the verdict. He did 50, and received judgment. Upon mo- „ 

tion, afterwards, to discharge the recognizance, it was iusisted | 
the defendant should pay costs. But it not being in 204, the 
sum required by the statute of 5 and 6 W. and M. c. 11, the + 
Court held, that it was to be considered as a recognizance at 
. common law, And precedents being searched, it was found, _ | 
that costs had not been required. Here, therefore, being a 
performance of every thing the words extended to, the Court | 
Gicharged the recognizance. 


$, hee th defendant and ty thr prions entered ex fg 
seca, M. 00.8. 
Mm | « Burr . 
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2 INDICTMENT. 


; into a recognizance, ape rearing” 66 Willing RA 
was for an assault with intent to ravish) from Hicks's. 
Hall, where it was originally found. After the defendanz 
had been tried, convicted, and ſined in the Court of King's 
2 and paid his fine, u motion was made to discharge his 

G mm 2 
the terms of it having e 8 


Is e the 3 iden, "that it 
within the statute of 5 and 6 V. and M. c. 11. Es 
.court of cher and ter miner, (1) not from the sessions: 1 


be Wo 8 „ only to indictments found at the. sessions 


+ Ip That the principal was here bound; as well as the Securities; 
| whereas the statute requires only two manucaptors' wit bout 
Rt the principal. That the sum was also different: for it was 
. not a recognizance in 201. but in 100 I. The defendant, and 
1 1 each Security 50 Ly therefore, for this too; it was not within 
the act. In proof of which was cited Salk. 564. Regina v. 

| 008 C: Holt, Ewer; (a) where a scire facias was brought on a recogni- 
7 — from zance taken before a judge, upon granting a certiorari tore- 

| ** movao an indictment from the sessions of the peace in the um 
| of 40 l. whereas the sum prescribed by the statute is 20l. 

And e Justice HoLT held this kf wa be 


(1) The versions at Hicks's-Hall, of sessions; ve? azzaults with in- 
sit in both capacities; viz. of ses- tent to ravish, riots, &c- and o- 
5 ions of the peace, and also of oyer fences of a high nature, under the 
3 and terminer; and they draw up title of à court of, cher and ter- 


TIT  * - their orders with the one title, or miner :) and the writs of certiorsn 


5 with the other, according to the de- are directed accordingly. The pte 
i gree of the offence ; (viz. common sent certiorari was directed to them 


: assaults, and. offences of an inferior as a court of oyer god Germ, 


mature, under the title of the court 4 dun. 5. 
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Tas 16 Sidney, as pre- Supra. $19 ; 
cisely in point; aud therefore made the * Ry: 


the defendant's es th absolute. os hs 


— 


Wu ANCE ob upon- . defendant's re 


moving an indictment from a court of oyer and terminer be- 


come forfeited by the defendant's neglecting 'to proceed to 

trial pursuant to the condition thereof, the Court will not cla, 

discharge it, till the costs taxed for the prosecutor, on ac- N 

count of such neglect, are paid, notwithstanding the defſen-— 

dant may be in custody upon an attachment for the nonpay- 

ment of those costs, and had dein acquitted on-the trial of...” © 4th 

the indictment. e e 6 
GAY! | err 1 

aeseneinsi on | thewing cause against a rule for d- nee Lyon, 

charging the recognizance of the bail, the case was this— 2 dan 5 

Lyon was indicted at Hicks's-Hall, for perjury, () and re- | 

moved the indictment hither by certiorari ; previous to the 

isuing whereof, he entered into a recognizance with two : 

Sureties, as usual, © to appear and plead in the next term, | 

* and to give notice of trial, and go to trial in or at the 

* xittings after such next term, unless the court shall other- 


* wise direct.” But the defendant neither gave notice of 


trial, nor went to trial at the sittings after the then next 


term; and, in the subsequent derm, though: he did then in- 


(1) Indictments for perjury found at Hicks's-Hall, axe f oo. | 
r EY 2 
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\ 
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5 na INDICTMENT: | „ 
8 e b ene of bid, . dsa of going town 
1 Mate _ withdrew. Rü record. This recognizance being thus clearly 
PE, and indisputably forfeited, the prosecutor moved for costs 
\ agrinst the defendant; for not going on to trial pursuant to 
his notice; which. costs had been actually taxed, and then re- 
* gularly demanded of Lyon, and upon nonpayment of them by 
5 him, the prosecutor had obtained and executed an attach. 
e ment against him; and he vas now in custody upon this a. 
, eee : 
| Bur with Jt OE 88 a oa the de- 
'  fendant had given notice of trial in the following term, aid 
| went to trial according to such notice; and was acquitted. 


Taz Court, at first, were inclined to think, that the pro- 

secutor, having made his election to proceed against the per- 

on of the principal, and having taken his body in execution, 
ACT 4 Du On ni ee OS 

% 

 Howzven, on a mbcequent day, the Court held, thats 

recognizance was actually forfeited, and the prosecutor had 

had costs taxed to him for the defendant's neglecting to go 

1 „ on to trial; and as he had received no satisfaction for thes | 

: Costs, (for the man's body being in custody, is no real batisfac- 

ion to him for the costs 3) there was no reason for discharging - 

the recognizance: for there is no pretence for persons te 

apply for a. favor without first aig Justice. Wherefore, 

| Per Cur —The rule « to the cause wv the recogni- 
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5 Nic rtr. 4 3 
ctatute of N. and M. notwithstanding he was bound over by | 
a magistrate to prosecute, unless he be either a party injured ' . 
h 8 0 vr 


. 
civil 1 1 N T nnn 
N j | 


3.2 
** a 


1 8 eee Rex v. Ingle- 
to burn the house of one Eston in Tork, and for soliciting 20 6 
Macon, one of the procecttors, to assist her in that design, 3. C. B. Nr 
removed the indictment by certiorari into the Court of 339 | 
King's Bench, and entered into a recognizance in the penalty 1 
of 201. to appear and plead to the indictment, and to pros. 
cute it to trial at her om expence ; this was actordingly done, 
and she was convicted and fined, Mason and one Glenton 
of York, to whom they had communicated the defendant's | 
intention; and the question now was, whether; as the defen- 
dant had paid the fine, the recognizance- ought to be dis- | 
charged, or to stand as a $ecurity for the cots of the pro- Ro TINT 
e areas and N. e. 11.2 5 5 
* 3 il | | 
ee is en ede tht at want | 
ment, for that extends only to officers and persons really in- : 
jured, which neither Glenton nor Manon, the progecutors, are 
in this case; for there was no damage done to the house, it = 5 
vas only intended to be done, nor is either of them an officer : 
| and therefore they made the rule absolute for discharging the 


„ 


Rex v. strong. 
B. R. M. 31G. 2. 


1 Burr, 431. 


=. 


1 


Aub, in 3 case, it was moved, that the defendant 
might be at liberty (without paying any costs) to pay into 


court 40s. being the penalty for his exercising the trade of a 


mY grocer, for the space of one month, contrary to 5 Eliz. c. 4, 


The King Vs 


Sharpness, B. 
R. T. 27 G. g. 


2 T. R. 47. 


Fi and of which he had been convicted, and that thereupon the 8 


recognizance, into which he had entered on removing the in- 
dictment into this court by certiorari might be discbarged. 


The motion was founded on the authority of Reæ v. French, 


P. 24 G. 2. B, R. Rez v. Fisber, T. 24 S. „ R. in 


wich cases this was done; because by the 5 and 6 W. and 
| M. c. 11. no costs are payable, but upon indictments brought | 
dy the party grieved, or upon prosecutions by justices, &c. 


> 
a 


or other civil officers, prosecuting as such. &$ in Rex v. 


2 eg IER M. 20 G. 2. B. R. | Rule abvolute 


Av; aliboigh the prosecutor of an indictment be one of 


the officers enumerated in the third section of the statute of 
 -$ and6 W. and M, as, for instance, a justice of the peace, if 

he do not prosecute ex officio, in the capacity of a magistrat, 

but _y like any other individual, he shall not have costs. 


Tu vs, upon 8 cause ine a rule which had been 
obtained to discharge the defendant out of custody as to an 
tta chment for nonpayment of costs, the term of i imprison- 6 

ment for his offence being expired, the circumstances were, 


| that the prosecutor, Mr. Pembroke, being a justice of the | 


peace, had indicted the defendant, who was the keeper of the 


gaol at St. Albans, for suffering a prisoner to escape, who had 


been committed by him (the prosecutor) for felony; upon 


7 


EFS = 


S wr. 6 
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mpjorumer. 


® , 


chick indictmege the dees nt bed tori Edeiztd It was 


contended that the prosecutor was entitled to his costs under 


5 and 6 W. and M. c. 11. 8. 3. as being a public officer pro- 
cecuting for the benefit of che public, And Rez v. Smith _ 
was cited, where Lord Mansr1zLD Said, it CE" 
| — to,e'® cir officer, to entitle him 


a fo-his' costs. 


N 4 | TN * 14 6 | 
3 Justice. — On looking into this act of parlia: 
ment, it appedirs to me, that the defendant onght not to be 
charged with coxts. This is not one of those instances men- 


tioned in the third section of the act, which only extends to 
thoge. officers, who prosecute or present ex Mm, or where 


the prosecntion is carried on by the party grieved. If a 


justice were to present a road, and that presentment were af- 
terwards turned into an indictment, there the justice would be 
entitled to costs; or if a justice were to indict-a constable or 
othex inferior officer for disobeying his order, in auch case also 
he would be entitled to his costs. But this is not a prosecu- 
tion carried on by the progecutor as a magistrate, for any 


other person might have indicted the defendant : the offence» | 


in this case, was such as concerned the general justice of the | 


realm. 1 = / 


- = 


Botin, Justice. From a review of all the cages in a 


MS. note book, it appears, that the proseeutor is not entitled 


to his costs. This book does not indeed include a case from 


Bazingstoke, which came before this court a few years aghm 


but there I understand that the prosecution was carried ou by 


— a — 
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we clerk of the peace, whose duty it was to draw up all pre- 


z 


| was th determined, that the prosecutor ws entitled to cox, 


dase originally came before him in the character of a magis- 


- indicted the defendant for a public and which -was the zame book to 


INDICTMENT. 
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But here I cannot say, that it was the duty of the prosecutot, 
28 a justice of the peace, to prosecute this defendant. The 


trate on the complaint of some other person; and if the jus- | 
tice chose to take the prosecution out of private hands, and 5 
conduct it himself, he cannot be said to prosecute as a ma- f 
gistrate, but like any other individual. The Court has al- | 
ways construed this act of parliament as strictly as possible. 
There was one case, indeed, on this statute, the law of which 
I doubt, where it was held, that a person, who was injured | 
and was really the prosecutrix, was not entitled to costs, be- 
cause her name did not appear on the indictment; though it | 
was well known she was the real progecutrix; (1) but I be- 
eve that case has been since over- ruled. Another ease, af- 
terwards, came before this court, where the question was, 
whether the prosecutor was entitled to the costs of a trig) at 
bar? and it was determined, that he was not, because the 
$tatute only extended to small offences. (2) These cages shew 


that the Court has always put a »trict construction on thi 
mam Nane n en ee 


Bur it Should s seem at the 2 endorsing the progecu- 
tor's name upon the indictment does not affect his title to 
costs, provided it be proved that he is a Peron 88 708 


(1) Rex Ve beter, M. 16 G. 3: _ notes of Sir Simon ee when 
prosecutrix was Lady Cowper, who he was master of the Crown-office; 


- Nuigance. a which Mr. ties Bui Lian refer- 
| (6) This appears from come Ma red, . | 4 


* 


8 


„** and 6 . 
and M. In Rex v. S. Smith, it was resolved, that the prosecu- 


tor should have costs, it being proved, by affidavit, that, in 
point of fact, he was a civil officer, although his name was 

not endorsed as such upon the indictment. Indeed Mr. 
Justice Burk, in the King v. Sbarpness, mentioned a 


case, (a) where the contrary was determined; however, he (4) Rex x: Co- 


ter, M. 16 G. 3. 
not only expressed his dissatisfaction with that resolution, 


nnn . „ 
Tus case of Rex v. Smith 33 indictment Hog 8 1 F ; 

for a nuisance had been removed, by certiorari, from the 3 2. 

quarter sessions in Devonsbire, into this court, by the defen- 

dant. The indictment was afterwards tried, and the defen- "x81 oh 

dant found guilty: He next moved in arrest of judgment, 

... b7> en t5l 0am 

cutor obtained a rule to shew cause, why he sHould not have 

Ne n eee e ee before 8 

ee TE Og F 

i * + a 5 

Fe this rule, it was shewn br cause, that no name 

of any person, as being either the party injured, or a public 

civil officer, was endorsed upon the indictment, according to 

the directions of the 5 and 6 . and M. c. 11. 8. a. und 3 

without which, it was insisted, no costs were payable to the 


- 


prosecutors. 4 Sau id 4 
* * 1 3 ** 0 792 * 2 " \cy * * | 
On the other side, it was acknowledged, that there was no „ 


name endorsed, but an affidavit was produced, „ that the 
proxcutor was a civil officer,“ &c. which, it was said, was 


F 
1 


2 4 
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. fer mꝗWr. | 
Ra) - © 5uffic ient, because the words of the 3d sect. of the act are that, 


TY I be be so, the recognizance shall not be discharged, tit 
2 A the costs shall be paid. But the act does not say, * that 


the prosecutor shall not have m_ a mod, name be 


F * of 
| "Dares." Sor Fan's CpG eee 
Kya. 


10 MansriELD.—lt is endugh if it be proved, that 
the prosecutor was a civil officer, &c. ann e 
ee ene 3 
' : e 5% 
nov made W for the provcators having his co 
before the ke tg chould be e | 


LY 


The Queen v. Wann eee eee 


wr. 6b. general quarter sessions, by certiorari, into the Court of 


3 of. King's Bench, and is afterwards convicted, the master of the 
b. The King Crown-office, as hath been resolved, in taxing the progecu- 


v. Wallace, 
M. 14G. 3. | tor's costs, under the lg and 6 W. and M. c. 11, "ought ovly 


to consider those which were incurred N to the cer- 
tiorari. x 4 8 b ++ 


>. 
% 


t 


2 Keb. 489, Tax Court oe King's Bench, Hh the king's viley wal 
22 45 for that purpose, may give the third part of the fine, imposed 


e 


| upon a defendant after conviction upon an indictment in that 
- court, to the prosecutor, by way of reimbursing him the costs 
of the prosecution. But if the prosecutor of an indictment 


bas received a third part of the fine, and theg apples for 


his costs under the recognizance entered into by the de- 
fendant, pursuant to the 5 and 6 WW. and M. upon re- 
e moving the indictment, by certiorari the court vi on 
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chat he has received to be deducted from the amount of the 
taxation. SED © 8 | 


p 


_ * , 4 
— 4 a « 


ks 
* 


Tuvs the Abenden, having ping into the recognizance 
prescribed by that Statute, removed this indictment into the 
Court of King's Bench by writ of certiorari. He was con- 
victed, and fined fifty pounds, a third part whereof was given 2 


to wo prosecutor, by an order of two Ihe nt to the 
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Raga * 
borne, B. R. 
T. 7 G. . 
4 Burr. i 
Vide 18alk. 85 
No N 104. 
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A Mor io was now made for the Watson of the Court to 


under the recognizance entered into upon the certiorari, over 


ceived. 


N 


Bur the Court were of opinion, that the prosecutor could 


not have both these advantages; namely, the costs under the Kb 
recognizance, and also the one · third of the fine. They, there= © 


| the master of the Crown-office, to tax the prosecutor's costs ; 


ind above the one-third of the fine, which he had already re- 


fore, made a rule, that the master should tax the costs upon | 


the recoghizance, according to the direction bf the act of par- 


liament ; and that so much as the prosecutor had received for | 


allowed, 


UnTiL the ten days have fully clapscd after a demand of 
costs taxed under a recognizance taken by virtue of this act, 


the one-third of the fine should be deducted out of the sum 


EIN r 


ay them. 
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AcconpincLy on granting a certiorari to remove into 
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* 
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The King v. 


Ireland, B. R. 
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| INDICTMENT: 8 


8 . 
XI. On. this OW an indictment against another person fo. micde- 
S 85 — * meanor, the defendant entered into a recognizance in 201, for 

8 the costs, &c. under the 5 and 6 W. and M. c. 11. 3. 3 
Alter conviction of the principal, a demand was made on the 

3 4 jg defendant for the costs; and the question arose on the words 
t the third section of that act, which are, « that the pros. 
e « cutor, for the recovery of such costs, shall, within ten days 

+ - ,« after demand made of the defendant,” and refusal of pay- 
ment, have an attachment granted against the defendant,” 

In the present case, only eight days had elapsed since the de. 
mand, which, it was urged, was sufficient to entitle the pro- 
Secutor. to an attachment, as the act says he shall be entitled 
to it within ten days after demand. But 


\ 


2a 
fr 


_ Court said, that ah thi wei of the statue 
were within ten days,” they had always been understood to 
mean, that the ten days must elapse before the attachment 
could be granted ; otherwise, instead of the indulgence of the 
EIS. ten days supposed to be offered by the legislature, the party 
would be liable to an attachment immediately after a demand 

and refusal. And they refused the attachment. 
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Ano if a person be in eustody upon an attachment for non- 
payment of costs under this statute, he is entitled to be dis- 

charged under the Lords? act, 32 Geo: 2. C. 28. 8. 13. an at- 

4 tachment for nonpaymenit of costs. being in the nature of 
5 execution in a civil suit. 3 | 


1 


60 


* 1. 


ex v. lakes, "Tavs the defendant, having been a 1 
-R-T-14G-3- was Sentenced to four months imprisonment; upon the expl- 


8 196. « 
Ste as ration of which, he was continued in cuxtody on 89 ue 
| | 5 
V2 8 | 
HE '\ wt 
1 * 5 
1 . + : , 


mvicrumer. 8 


ment for nonpayment of costs, . 
2ance entered into by him on his remoral of the indictment 
nnn, N 


5+ Ps TO discharge abba 
32 Geo 2 c. 28. 8. 13. commonly called the Lords“ act, it 


was objected, that this Statute 2 not relate to costs ac 
crued in criminal cases. 


x, 


ee not within the 


«ct, and the defendant was remanded. —But the next day Mr. 
Fustice Asrow asked the prisoner's counsel if he knew of 
any case where a person had been discharged out of custody 


on the Lords“ act, upon an attachment on a civil suit; and 


mentioned the case of Rex v. Stotes, M. 23 G. 2. B. K. 
which was an application by the defendant, who was in cus- 
tody upon an attachment for a rescous upon an execution, to 


be discharged under the act of indemnity, 20 Geo. 2. c. 52. 


Upon shew-ing cause it was objected, that the statute in sect. 
26, contained an exception as to all persons guilty of con- 


templs. But Luz, Chief Justice, there said, it was not a 


contempt within the provision of that section, the con- 
tempts there excepted being confined to cases where the 
* rights of the subject only are concerned, and therefore the 
„Court held, that the defendant was entitled to his dis- 
I charge.” —The contempts so excepted by that act are, in 
cases of progecutions in the name of the crown, at the charge 


of a private party, and the words of exception are, * unless 


the defendant in such prosecution shall pay to such private 


prosecutor, his executor or administrator, uch costs as the 
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Vide 2 T. R. 


4 T. R. 316, 


810. 


but it arises upon an act of parliament, 5 and 6 M. and M. 
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1 1 wle. Og 
« court, where, &c. shall award to be paid. Now, the 
words of 5 and 6 W. and M. c. 11. 8. 3. are in substance 
the same as those of the statute of 20 Geo. 2. c. 52. 8. 26. 
namely,—* that the Court of King's Bench shall, on con- 


« viction, give reasonable costs to the party injured, &c. who | 
« Shall prosecute, &c. which costs shall be taxed acconding to 


« the course of the court :” and therefore. in respect of cot, 


it appears to me, that these are in like manner rights of the 
ubject, with which the crown under a general act of grace 


could not interfere. If so, I incline to think that this is 28 
much a civil suit as the cases excepted under 20 Geo, 2. c. 52. 
and it would be a very hard case, if the defendant could not 
be discharged under the Lords act, nor under a general get 
of pardon; for then he must be remediless.—It was adjourned, 
that precedents might be searched into. 

Ox a subsequent day, in favour of the discharge, was 
cited a case from 5 Vin. Abr. Tit. Contempt, (D) pl. 10. 


| Backtram v. Dennet, where the court held, that an attath- 
ment after a decree for dismission is in nature of an execution 


at law, and a general parton may 1 the ee dut 
not the W Hr 


' \ * 


5 


As ron, Justice. (Lord Maxsr ird being gone). An 
attachment is an execution in a civil suit, and I apprehend it 


| has long since been settled to be so. In the present case, the 


contempt has no relation to the offence committed by the de 
fendant, which, as far as public justice is concerned, has 
been sufficiently purged by the imprisonment he has suffered: 


e A. ee 


0 medternvr. 


n. which directs < the costs ker be Up en 


« the master, and, unless paid in ten days, an attachment to 
« is5ue.” This stage of the cause, therefore, is merely of a 


civil nature; and a matter solely between party and party 
unconnected with he offence itself. Tt seems that no ease in 


point has been found: but the statute of 9 G. 3. c. 26. for 


the relief of insolvent debtors, is, in my opinion, a legislative 
recognition that they shall have the benefit in such cases - 

This last act is, indeed, temporary; but the Lords“ act is 
perpetual; ant they are in pari materid ; and, therefore, as 


the attachment is an execution for the debt to the party, 
whether the costs are taxed by the master of the Crown- 


office, or on the civil side, the defendant is equally entitled to 


his discharge. If not, the consequence must be imprison- 
ment for life: for a general pardon would not extend to him, 
a was agreed in the case of Rex v. Stokes, M. 23 G. 2 


* 


4 R 


Wir urs, Fusticr.— These statutes, which are made in fa · 


vour of the liberty of the subject, ought always to receive a liberal 


construction. This is in all respects as a civil debt; and doet 


not differ from the case of other civil demands. It seems to me 
that the stat. of 9 Geo. 3. c. 26. meant to extend the beneſit 
to insolvent debtors in the fullest manner; and I am the more 


inclined to adopt a liberal construction in this case, as the de- 


AzHURST, Justice. I am of opinion that this case may 


de fairly included under the words « debtor and creditor” in 


the Lords? act; and therefore think the defendant ought to 
* — as otherwise he must be without 


| „ Ling net b wake . 


lease a civil debt, menen Rule 


made absolute. 


F 


Ox 3 become a debt vested; therefore it hath 


deen determined, that, under thestatute of 5 and 6 M . and M, 


The King v. 


- Robert Cham- 


are entitled to the costs taxed during his life, although no per- 


sonal demand was ever made by him. However, in $uch 


case, the court will not grant an attachment against the de- 


| ee but make a E 
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Ke. B. R. 


* K. 103. 
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Tus ow W cause against a rule which had been 
obtained, that the defendant's recognizance might be dis- 


charged, the facts appeared to be, that the defendant 


having been indicted at the Yeneral, sessions of the peace 


for the city of London, for an assault, the indictment was 
removed into this court by certiorari; and, on the trial, 


-_— 


the defendant was found guilty, and afterwards sentenced to 


pay Gs. 8d.z which he paid. The prosecutor is since dead, 
and no person hath administered to his estate and effects. 


And no demand having been made by'the prosecutor in his 


lifetime for the costs, this motion was made upon the 5uppo- 


sition that they never could be demanded now]; the words of 
the statute 5 and 6 W. and M. c. 11. 8. 3. being * that the 
« prosecutor for the recovery of such costs shall, within ten 
« days after demand made of the defendant, and refusal of 
o payment, on oath, have an attachment-granted against the 
« $aid defendant.“ On this atatute the prosecutor may mor? 


8. 5 > 8 90. fa 


1 
2 * 
' v — > - 
INDICTMENT» - 
* $- els 4 


for an attachment for nonpayment of costs, after a demand 
by him made, but that could not be done in this case for want 


of a personal demand. 


Ir was now contended against the rule, that the re- 
eognizance should not be discharged, because either the 


attorney has a lien on it for his fees; or if the Court should 


determine that he is not entitled to it, the executors or admi- 
nistrators of the prosecutor ought to have the advantage of it ; 
for the costs were taxed in the lifetime of the nn 

= 


Tus Court Si these costs as a debt, actually vesfed s 
—and discharged the rule. 


Ox a subsequent day (administration having been granted 
of the prosecutor's effects) it was moved that the defendant's 
recognizance might be estreated, to entitle the 3 re- 
presentatives of the prosecutor to the costs. 


ButLER, Justice. When the costs are taxed, they be- 
come a debt: and the demand, which must be made under 
this act of parliament, is only as to the remedy. The remedy 
given is by attachment: and to bring a party into contempt, he 
must come within the letter of the law; therefore, there must 
have been a demand of ten days on the defendant, before an 
atachment could have gone against him. But here the costs 
vere taxed in the lifetime of the prosecutor; they became a 
ledt vested, and will go to his personal representatives. 


Per Curiam.— Rule absolute. 
Nn 
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346 \ Þ INDICTMENT. 


Rex v 1 Ir is laid down in one case, that the prosecutor of an in. 
Wards, B. As 


H. 8 W. g. — Coos for wgt procenting. 00 tip pres 


Comb. 419. 
Salk. 193. to notice. 


Rex v. Rogi- Bur this doctrine is said to have been over-ruled in a sub. 
7, . 2 
1 G. 3. Say. sequent case, where it was holden, that costs are not payable 
Costs, 270. . a 5 

by the prosecutor of an indictment, notwithstanding he neglect 


to go on to trial according to notice given for that purpose. 


Comb. 225. Bur the defendant or person indicted is liable to pay costs, 


Kel | 
2 Ser. 3 if, after giving notice of trial, he do not proceed in pur- 


Sad suance thereof. 
. 
IT hath been determined, however, that costs for not go- 
ing on to trial are not payable by the party indicted, where 
a full special jury (moved for by himself) do not appear, and 
neither party pray a tales, e the defendant had a 
warrant for a tales in court. 


Rex v. 8 Fox where, upon shewing cause against a rule for the de · 
eld, B. R. | 


I. 3 G. 2. fendant to pay costs for not going on to trial, the circum- 


30.2, 69. tances were, that the defendant, after having, upon applic- 
tion to the court, obtained a rule for a special jury, and like- 
wise procured a warrant from the Attorney-General for 4 

tales, in case there should be a defect of jurors, made up the 
record and carried it down for trial, That eleven only of the 
special jury appeared; and the counsel for the prosecutor 
would not pray a tales, though the warrant was given them: 
and that the defendant's counsel not praying one, the cau* 
was made a remanet pro defectu juratorum. 


* 


2.9 m 


dan 


INDICTMENT. 


he having; by carrying down the record, and producing the 
warrant for a tales, done all that was necessary to put the 
progecutor in a capacity to try the cause, if he would. Rule 
discharged. * 8 | 


chew cause, why he should not pay costs to the prosecutor for 
tice given for that purpose. 


IT was an indictment for refusing to take upon himself the 
office of borsholder : which indictment the defendant had re- 
moved by certiorari; and thereupon had (of course) entered 
into a recognizance to appear, plead, and try it at the next 
assizes, The defendant had obtained a rule for a special 
jury, and every thing was ready for trial; but only five of the 
special jury appeared, and neither side prayed a tales ;j— 


(though the defendant had a warrant for a tales in his 


pocket.) 


Taz question was, whether, under these circumstances, 


the defendant was obliged to pay costs for not going on to 
trial? 4 


Taz Court were unanimously of opinion, that the defen- 
Gant had not been guilty of such a default as could render 
him liable to pay costs for not going on to trial, The pro- 
*<cutor might have come prepared with a warrant for a tales, 
if be had thought proper. Rule discharged. 

Nan 2 


Taz Court held, that the defendant should pay no costs, 


Ta1s likewise was a rule calling upon the defendant to Rex 1 
: ton, Esq. B. 


547 


R. P. 5 G. g. 
not proceeding to trial in pursuance of his (defendant's) no- 3 Burr. 1695 : 


* * 


548 . | INDICTMENT. 


Rex v. Moor, . Tus defendant having removed an indictment for perjury, 


Str. 946. ih ing 3 | : 
N os, into the King's Bench, and paid costs for not proceeding to 


- trial conformably to notice, the Court refused a motion on 
ex v. 


Gale, B. 5 Fa behalf of the prosecutor to quash his on indictment, unless 
1 G.g. Vide 


3 Burr. 1468. he would consent to pay the defendant his costs. 
1 Bl, 460. | 
IT eu principle that the King himself neither pay 
nor receives costs in any case; and, as an indictment is an 
accusation of one or more persons of an offence, whick the 
public good requires should be punished, it is deemed the 
. king's suit merely, and carried on in his name, but at the in- 
: Stance, of any private individual; therefore, no costs are pay- 
able to or by either the prosecutor or defendant, uuless by 
virtue of some act of parliament. 
2 Hawk. P. C. Bur it is the common practice of the Court of King's 
5 E 85 Bench. to induce persons, who have been convicted upon in- 
dictments, to make some satisfaction, to prosecutors for the 
costs of the prosecution, and also for the damages sustained 
by the injury, whereof the defendants are convicted, by in- 
timating an inclination, on that account, to mitigate the fine 
due to the king. | 


Cro. Cire. So, after a defendant has been convicted upon an indict- 
Comp. 6 Ed. i 2 k 
45. ment for trespass and assault, or any other injury of a private 
nature at the sessions, the Court frequently recommend the 
_ defendant to make the prosecutor some pecuniary reparation 
for the injury, which, if he consent to, and the prosecuto 
acknowledge himself satisfied, a small fine only will be im- 
posed upon the defendant. And sometimes, in prosecutien 
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| INDICTMENT. 
at the sessions, the prosecutor and defendant agree before 
the defendant has pleaded to the indictment, in which case, 
the defendant pleads guilty, and, upon proving (by an affi- 
davit of one of the subscribing witnesses, which must be filed) 
a general release executed by the prosecutor, the Court will 
det a trifling fine. Or, if the defendant haxe pleaded to the 
indictment not guilty, and, afterwards, obtain a general re- 
lease from the prosecutor, he may come into court, and, 
upon relinquishing his former plea, pleading guilty, and 
proving the release as above, on motion of OT a small 
fine will be set by the Court. 


Tus Court of King's Bench appear, formerly, to have 
made a distinction between prosecutions for offences of a pri- 
vate, and such as were for offences of a public nature. After 
a conviction upon an indictment for an offence of the former | 
description, as for an assault and battery, the Court, al- The King y. - ” 
though the defendant refused to go before the master for the a8 G. 3. Say. 
purpose of settling a compensation to the prosecutor for the Vils) rep. 
injury, and his costs, would never set a greater fine than was 9. 
proportionate to the injury, merely to indemnify the prosecu- 
tor his expences, by a third part of such fine, — because, in 
Such cage, an action might have been maintained. But 
where a defendant, after being convicted on an indiotment for 
an offence of a public nature, refused to go before the master. 
the Court would have imposed a very heavy fine, in order 
that a third part thereof might be sufficient to reimburse the 
prosecutor the whole, or at least a considerable part of his 
costs. And, accordingly, in several instances of convictions The The King v. 


Goodman, B. 


upon indictments for public nuisances, etui the R. H. 25G. 2. 
% Say. Rep. 19» 


| 
| 1 . 750: | 5 INDICTMENT. 
18 3 King nuisances had been abated, the Court refused to set gmall 
H. 12 C. 2. fines, unless the defendants would consent to go before the 


The King v. 

Dyke, T. master. 

21 G. 2. cited : 
ibid. vide | 3 
etiam Fort. 254. 


T. 28 and g Bur subsequent resolutions, it should seem, have oner- / 
_ p: 5 ruled this distinction. In Reæ v. Nicholls, after delivering | 
the judgment of the Court, Ryver, Chief Fustice, added, 

' that they desired to have it understood, that, whatever might 
have been theretofore done, the Court would not for the time to 
come set a larger fine in any case of a conviction upon an in- 
dictment, than the nature of the offence required, although 
the person convicted should refuse to go before the master. 
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The Kingv. *Anp conformably to this opinion in another case, where 
Warren, T. 29 


and zoG.2. the defendant had been convicted upon an indictment for a 
Say. Costs, 279. 

S. P. The King public nuisance, but which was abated after the conviction, a 
T 3 fine of no more than six shillings and eight - pence was set 


| * 280. and Lord MaxsT IE ILD observed, the nuisance being abated, 
it is by no means proper to set a large fine, although the de- 
fendant has refused to go before the master. 
The King bs os TRIS was an indictment for not repairing an highway, and 
Chelsea, * the defendants, after pleading, not guilty, moved „ 
ä Ee, #70. tificate of two justices of the peace, that the way had, since 
the finding of the indictment, been put into repair, for leare 
to withdraw their plea, and to plead guilty, and to submit to 


a small fine. The Court would not grant the motion, unles 
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ii | the defendants would consent to pay the prosecutor his costs, 
1 „ 

. 2s between attorney and client; which being agreed to, a wa 
0 : | fine was set. 
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Bur in this case, which was an indictment for not repair- 2 . 
ing a road, and motion to submit to a small fine, on a certi- LAT 
ficate that the road was now in repair, upon its being insisted 1 Bl. agg. 

for the prosecutors, that the defendants should pay the costs 
of the prosecution, before they should be at liberty to make 
such submission, the Court said, that that was contrary to 
their practice; and therefore set a fine of only six billings 


and eight-pence. 


ÞÞ the King v. Wingfield, the defendant being indicted The King. 
for not repairing a road ratione tenure, applied to the Court, 2 ; wh — 
for leave to plead guilty, and submit to a small fine, on a per hoo 
certificate that the road was repaired. This being denied, 
he pleaded not guilty, and the indictment went to trial, when 1 
the defendant was convicted; it appearing, that, at the time | + 
of the presentment and subsequent application to the Court, | 
the road was out of repair, but was repaired before the trial. 
And now it was moved, that the defendant might submit to 
a small fine, without payment of the prosecutor's costs; on 
the authority of the King and Chesbunt. But the Court, on 
the circumstances of the case, refused to set a small fine, 
unless the defendant paid the prosecutor's costs subsequent 
to the prior application, 
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552 OF COMPLAINTS BEFORE JUSTICES 
| =P 
$f e + 6 
0 Costs, dn Complaints determined before Fustices of the 


Peace out of Sessions. 
By the 18 Geo. 3. c. 19. s. 1, reciting that by the laws now 
in being, his majesty's justices of the peace are not Sufficiently 
authorized on complaints that come before them out oft 
sions, to award costs against either the person complaini 87 or 
the person against whom any complaint is made,—it is enacted, 


Justices, on That where any complaint shall be made before any of his 


complaints be- 


fore them out 4 majesty's justices of the peace for any county, riding, divi- 
of sessions, 
empowered to sion, city, town corporate, franchise, or liberty, and any 
award costs. 
« warrant or summons shall issue in consequence of such 
« complaint, it shall be lawful for any justice or justices of 
the peace, who shall have heard and determined the matter 
« of the said complaint, to award such costs to be paid by: 
„ „ of the parties, and in manner and form as to bim 
« or them shall cem fit, to the party injured: and in ease the 
person so ordered by the said justice or justices to pay such 
If not paid, or sums of money as aforesaid, shall not forthwith pay down, 
secured to be 


paid, ame or give security for the same to the satisfaction of the 


by dane, if justice or justices, it shall be lawful for the said justice a 


5 3 justices, by warrant under his hand and seal, or their hands 
— conc ce and seals, to levy the same by distress and sale of the good 
correction. and chattels of such person so refusing or neglecting: and 

« where goods and chattels of such person cannot be found, 


« to commit Such person to the house of correction for tit 


OF THE PEACE OUT OF SESSIONS. 
« place where such person shall reside, there to be kept to 
« hard labour for any time not exceeding one month, nor 
less than ten days, or until such sum or sums of money, 


« together with the expences, attending the commitment of 
FFP 


18 Geo. 3. c. 19. 8. 2. Provided ee that upon 8 


« the conviction of any person or persons upon any penal — 2 


« xtatute or statutes, where the penalty or penalties sliall 211 be de- | 
« amount to or exceed the sum of five pounds, the said costs be ee 
« $hall be deducted by the said justice or justices, according not exceed 


one-fifth of po- 
« to his or their discretion, out of the said penalty or penalties, A. 


« $0 that the said deduction shall not exceed one-fifth part of 
« the said penalty or penalties; and the remainder of the 
« said penalty or penalties shall be paid to, or divided among, 
the person or persons who would have been entitled to the 


« whole n not 
« been made.” 


* 


18 Geo. 3. c. 19. 8. 9. © It chall pe lawful for the justices Quarter a, 
«in quarter sessions assembled, to lay down or alter, from 33 


C time. to time, such rules and regulations, as to any costs or cg g. " 


costs, &c. .. . 


charges thereafter to be allowed to any person, by virtue of be binding, 
any part of this act, as to them shall seem most just and Tier ed the ap 

reasonable: which rules and regulations, having received probation 

4 one or more at 
the approbation and signature of one or more of his ma- the judges of 
jesty's justices of oyer and terminer, or general gaol deli. 

very, at the assizes for the county, shall be binding, and 

not otherwise, on all persons whatsoever: and no person 


vhatsoever shall be allowed any greater zum of money, by 
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Justices at ses- 
aions, on ap- 
peal to them 
concerning the 
settlement of 
any poor per- 
20n, to award 
costs to the 


party prevail- 


ing thereon. 


If party, liable 
to pay such 
costa, live out 
of the county, 
any justice 


where tuch 
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OF "COMPLAINTS BEFORE JUSTICES, &. 


« virtue of this act, than according to the said rules ande 
« gulations so approved of as aforesaid.” 


SEC T. III. 


Of Costs, on Appeals to the General or Quarter Sesgons of 
| B the Peace. 1 05 


Fo 8andg VV. z. c. 30. s. 3. for the more effectual pre- 


venting of vexatious removals, and frivolous appeals, enacts, 


That the justices of the peace of any county or riding, in 


« their general or quarter sessions of the peace, upon any ap- 
« peal before them there to be had, for and concerning the 
«« Settlement of any poor person, or upon any proof before 
« them there to be made, of notice of any such appeal to 
« have been given by the proper officer to the churchwardens 
« or overseers of the poor of any parish or place (though 
* they did not afterwards prosecute such appeal) shall, at the 
game quarter sessions, award and order to the party for 
« whom, and in whose behalf, such appeal shall be deter- 
« mined, or to whom such notice did appear to haut been 


given, as aforesaid, such costs and charges in the law, as by 


« the said justices in their discretion shall be thought mos 
reasonable and just, to be paid by the churchwardens, over- 
« $eers of the poor, or any other person, against whom Such 
« appeal shall be determined, or by the person that did git 
« such notice as aforesaid : and if the person ordered to pe 
«« Such costs shall happen to live in any county, riding, city, 
« or town, corporate, or elsewhere, out of the jurisdiction of 
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OF APPEALS TO THE GENERAL, &c. Ek 
« the said court, it shall be lawful for any justice of the peace Party resides, 


upon requesd 
« of the county, riding, city, liberty, or town corporate, and 1 


tion of the or- 


« wherein such person shall inhabit, and every such justice der of sessions, 
may levy same 


« js hereby required, upon request to him for that purpose to by distreas, dc, 
« be made, and a true copy of the order for the payment of 


uch costs produced, and proved by some credible witness | 


upon oath, by warrant under his hand and seal, to cause 
« the money mentioned in that order to be levied by distress 
« and sale of the goods of the person that is ordered and 


_« ought to pay the same; and if no such distress can or may If no distress, 


« be had, to commit such person to the common gaol of that ws > er to 


county or liberty, there to remain for the space of twenty * 
« days.“ 


By 17 Geo. 2. c. 38. 8. 4. it is enacted, That in case any Perzons ag 


person or persons shall find him, her, or themselves ag- ahora 


« grieved by any rate or assessment made for the relief of the 8 


« poor, or Shall have any material objection to any person 


« or persons being put on, or left out of such rate or, assess- 
„ment, or to the sum charged on any person or persons 
therein, or shall have any material objection to such ac- 
« count as aforesaid, or any part thereof, or shall find 
him, her, or themselves aggrieved by any neglect, act, or 
thing done or omitted by the churchwardens and overseers 
« of the poor, or by any of his majesty's justices of the peace; 
* it shall be lawful for such person or persons, in any of the 
cases aforesaid, giving reasonable notice to the church · 
© wardens or overseers of the poor of the parish, township, 
* or place, to appeal to the next general or quarter sessions 
* of the peace for the county, riding, division, corporation, 


* 2 „ ow, 1 18 a Wo w & 3 


* 


* 


OF APPEALS TO THE GENERAL 


aer e or franchise where such parish, Kc. lies; and the jute 


required to re- t of the peace there assembled are hereby authorized and re. 


ceive and de- 


termine zuck quired to receive such appeal, and to hear and finally de. 
mode tg” ce ni the same; but if it shall appear to the said justice: 
1 veg cc that reasonable notice was not given, then they shall 


| 
[ | Ing thereon, as, . adjourn the said appeal to the next quarter sessions, and 


is directed by 


the 8 and 9 <« then and there finally hear and determine the same; and 


RE 
| i 8 9 the said justices may award and order to the party, for u 
Ws « whom such appeal shall be determined, reasonable cott, * 
Wit: | in the same manner that they are empowered to do in cas 
5 « of appeals concerning the settlements of poor persons by ta 


an act made in the eighth and ninth years of King Willian 
« the Third.” 


f And by the 80. sect. of the 13 Geo. 3. c. 78. (an act, for th 

0 reducing into one act of parliament, the statutes for the th 

0 amendment and preservation of the public highways in Eng- ag 

hy land ) persons aggrieved by any thing done in the executio th 
„ of that statute, and for which no particular mode of relief i by 
1 ; therein appointed, may appeal to the general quarter sessions; an 
1 Huch appellant giving notice in writing of such appeal, nd b 
| 1 of the matter thereof, to the person against whom such com- cc 
mk plaint shall be made, within six days after the cause of com- * 
Ws pPlwKkhint arose, and within four days after such notice, entering re 
nt | into a recognizance before a justice, with one sufficient surety, th 
Wo. conditioned to try his appeal at, and abide the order of qu 
5 and pay such costs as shall be awarded by, the quarter eos. i 
1 a 5 a And the session upon due proof of such notice and recog: Sh 
| fl nizance, shall hear and finally determine such appeal in : gi 


$UMMAry way, and award costs to the party appealing or i- 
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en QUARTER SESSIONS. — * 
pealed against; to be levied and recovered (under ect. 72.) | 
by distress and sale of the goods of the person ordered to pay 
the same, by warrant under the hand and seal of some justice 


within the limit where such order was made; if no distress In cage the | 
can be found, and such costs be not forthwith paid, the party, party liable to 


Far! the costs 


other 
liable to pay the same, may be committed to gaol, or to the ee 


house of correction, for any time not exceeding three months, r ene 


tains the same 


provisions, as 
unless the costs shall be sooner paid. the 8 and 9 
W. 3. c. 30. 8. 3. 
os supra. 551 


AnD the 13 Geo. 3. c. 84. (the general turnpike- act) con- 1 C. 3 c. 8% 
tains similar provisions with regard to appeals to the sessions- py 
by persons aggrieved by any thing done in pursuance of that act. 


So, by the 18 Geo. 3. c. 19. s. 5. (an act, inter alia, for om $+ © 1 
the payment of the charges of constables in certain cases,) if ; 
the overseers of the poor of any pe that such place is 
aggrieved by any neglect, act, or thing done, of omitted by 
the constable, headborough, or tythingman of such place, or 
by any of his majesty's justices of the peace;—or shall have 
any material objection to any part of the account delivered in 
by such constable, &c. of the sums by him expended on ac- 
count of the said place, or to the determination of the justice, 
who examined and settled such account pursuant to the di- 
rections of that act they may, giving reasonable notice to 
the justice, constable, &c. appeal to the next general or 
quarter sessions for the county, riding, &c. where such place 
lies, who shall hear and finally determine the same: but if it 
hall appear to the justices, that reasonable notice was not 
given, they shall adjourn the appeal to the next quarter 
*5i0ns, And the justices may order to the party, * 
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OF APPEALS TO THE GENERAL 


Juch Appesl shall be determined, reasonable . in "_ 
manner as they are empowered to do in cases of appeals con- 


1 Settlements, by the 8 and 9 V. 3. 5 30. 


Rex v. B gd 
B. R. M. 27G. 
Say. Rep. 5 5 


Ix has been holden that an indictment lies for not paying 
costs awarded by an order of sessions, upon discharging an 


appeal against a poor's rate, under the 17 Geo. 2. c. 33. 


Tu us where, upon shewing cause against a rule for quash.# 
ing an indictment, it appeared, that the indictment was for 
disobedience to an order of sessions, whereby costs were 
ordered to be paid by the defendant upon the dismission of 
an appeal to a poor's rate. 

By the Court.—lIt is in general true, that disobedience to 
an order of sessions is an indictable offence. | 


I has been said, that as the sessions are only empowered 
by the 17 Geo. 2. c. 38. to order costs upon an appeal of this 
sort, in the same manner as they are by the 8 and 9 V. 3. 
c. 30, empowered to do upon an appeal to an order of removal, 
an indictment does not lie in the present case, because the 
remedy given by the 8 and 9 V. z. is by distress: but this 
objection is not well founded, for the remedy by distress i 
only given, where the person ordered to pay the costs lives 
out of the jurisdiction of the court. Rule discharged. 


8. c. B. R. T. Tu same objection was afterwirds a cond time made 


a8 G. 2. 


Say. Rep. 143. upon a demurrer to this indictment, and again over-ruled by 


the Court. , 9 


2. 


„di. 


= 


OR QUARTER SESSIONS. 


Avor nta objection upon the. demurrer was, that the 2. 
charge in the indictment was not positive, but by way of re- 
cital. It was as follows: — whereas the Reverend F. S. did 
appeal, &c. this court doth dismiss the appeal as frivolous, 
and doth award twenty shillings, to be paid by the Reverend 
J. S. to the overseers of the parioh of Redburn. : 


Tus Court we this en also, and held that it 
was necessary to set out the order of sessions in the indict- 
ment, and it was proper to set it out, as it is done, in the 
words of the order. But this is only matter of inducement ; 
for the offence charged in this indictment is, that the defen- 


dant refused to pay the costs awarded, and it is charged po- 
zitively that he did refuse. | 


SECT. IV. a ith 
Of Costs, upon removing Convictions, Ge. by Certiorari. | 


I: is enacted by the 16 Geo. 3. c. 30. $. 19. (an act against 
deer-stealers) * That no certiorari shall be allowed to re- Upon remov= 


4 ing proceed. 
move any conviction or other proceedings on this act, un- inge on 16 C. g. 


less the party convicted shall, before the allowance of such 5 . an 
* certiorari, become bound to the prosecutor in the sum of vn to 


one hundred pounds, with sufficient sureties as the justice in 100/. with 


suſhcient gure- 


before whom the offender was convicted [ sball approve ties for 


** 
* of (a), ] with condition to pay unto the said prosecutors ment of conn 


* vithin thirty days after such conviction confirmed, on (b) ) These 
*2 procedendo granted, his full costs, and damages, to be 2 


omitted in th 
* statute; but 
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Vide pant. 


or some 
auc 17 * are 
necessary to 
complete the 


sense. 


66% So in the 
atatute. 


| ' CERTIORARI, /- 

« ascertained upon his oath ;”—and shall also become bound 
to the justice before whom the offender was convicted, in 
sixty pounds, for each offence; to prosecute such certiorari 
with effect; and to pay the forfeitures to the justice, to be 
distributed according to the directions of that act, or to 
render to the justice such person convicted within thirty days 


after conviction confirmed, or a procedendo granted. 


Appeal to the : 


26551005, 


(c) So in the 
AMatute, 


— 


By 16 Geo. 3. c. 30. s. 21. If any person shall think 
c himself aggrieved by the determination of any justice upon 
« conviction of any of the offences in this act, and shall not 


« have sought his remedy, by removing the matter by cerliv- 


« rari as aforesaid, such person may appeal to the general 
« or quarter sessions of the peace, to be held for the sald 
county, division, or place where such person was convicted 


next after the expiration of twenty days from the time of 


« such conviction; giving to the prosecutor six days notice, 
« in writing, of his intention of bringing and prosecuting 
« such appeal, and of the matter thereof; and entering into 
t recognizance before a justice, with two sufficient sureties, 
«« to be approved by the said justice, on conviction, (c) to 
«« appear and try the appeal at such sessions, and to abide by 


. « the order or determination of such court, and for payment 
, « of such costs and charges as shall be awarded at the said 


« court. And in case the conviction shall be there affirmed, 
« the party appealing shall pay to the prosecutor his full 


e costs, to be ascertained 0 order 15 the sai said court of 
sessions.“ 


% 


Bur by the 23 sect. of 16 Geo, 3. c. 30. it is enacted, 


* 
< 


HS: 


« certiorari; or any other writ or process whatsoever, into 
« any of his majesty's courts of record at Westminster, any 
« law or statute to the contrary notwithstanding.”? 
Taz 5 Ann, c. 14. 8. 2. (an act for the better preserva- | 
tion of the game, ) enacts,—* that [no], (1) certiorari shall No certiorart * 


| g to be allowed 
« be allowed to remove any conviction or other proceedings to remove a 


: conviction on 
« on this act, into any of the courts at Westminster, upon 5 Ann. c. 14. 


« any pretence a ws the party convicted shall, — 
« before the allowance of auch certiorari, become bound to e prngenser 
«« the prosecutor in fifty pounds, with such sufficient securi- fees 1. 
« ties as the justice before whom the offender shall be convict- 2 5 
« ed, shall think fit, with condition to pay to the prosecutor charges. 

« within fourteen days after the conviction I confirmed, ] (1) | 

« or procedendo granted, his full costs and charges, to be 

ascertained upon his oath. And in default thereof, the 


justice shall proceed in execution of the conviction, in such 


« manner as if no certiorari had been awarded.” 


Ax the like in effect is enacted by the 4 and 5 V. and M. 


. 23. 8. 7. (which is entitled, an act for the more easy dis- 


covery and conviction of such as shall destroy the game of 
this Kingdom, ) in relation to convictions on that statute. 


Arrzx reciting, that, in many cases, where his majesty's 


i The word [no] is inserted in- sense: and the word [confirmed] is 
nead of the words [if any] which added for the same reason. Vide 
re in the act, since the former word 2 Burn's Just. ed. 16. p. 336. 
Kms nccestary to make up the 6 


Oo 


a 
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 justices of the peace by law were empowered to give Ga 
judgments or orders, divers writs of certiorari had been 
procured to remove such judgments or orders into his ma- 
jesty's Court of King's Bench at Westminster, in hopes there- 
by to discourage, and weary out the parties concerned in such 
judgments or orders, by great delays and expences ;=the 
No certiorari 5 Geo. 2. c. 19. 8. 2. enacts, That no certiorari shall be 


'to be allowed 


to remove jus- © allowed, to remove any such judgment or order, unless the 


tices orders, 


without a re- party or parties prosecuting (1) such certiorari, before the 


cognixance in 


god. to prose - allowance thereof, shall enter into a recognizance with 


ef- 
on 4 dg sufficient sureties, before one or more justices of the peace 


„ « of the county or place, or before the justices at their general 
— 2 be e quarter sessions, or general sessions, where such judgment 
or order shall have been given or made, or before any one 

<« of his majesty's justices of the said Court of King's Bench, 

« in the sum of fifty pounds, with condition to prosecute the 

same at his or their own costs and charges with effect, vith- 


« out any wilful 6r affected delay, and to pay the party ot 


« parties in whose favour, and for whose benefit such judg- 
« ment or order was given or made, within one month after 
« the said judgment or order shall be confirmed, their ful 
costs and charges, to be taxed according to the course of 


the court where such judgments or orders shall be con- 
On refuzal of © firmed; and in case the party or parties prosecuting such 


— « certiorari, shall not enter into such recognizance, or Shall 


not perform the conditions aforesaid, it shall and may be 
« lawful for the said justices to proceed and make such fur- 


(i) The party prosecuting a cer. in 501. each, to prosecute with el 
tiorari to remove a conviction, &c. fect, &c. The King v. Boug"*) 


must, under this act, fiuself enter and others, B. R. P. 31 C. 3. 41. 


- tte a recognizence with two gureties, R. 284. 


* — 
* 


oo = Ql=@8  &#a W an" am 


. 


41- 


CERTIOR ARE. - „„ 
eee ach judgment all given in much minus » 
« if no certiorari had been ga * 


* 


5 Geo. 2. c. 19. 8. 3. And ie is Wenner Mete enacted, , Recognirancs 
« that the recognizance shall be certiſied into the Court of 3 | 
« king s Bench, and there filed with the certiorari, and order e ' 
« or judgment thereby removed; and if the said order or ISIS | 
« judgment shall be confirmed by the said court, the persons — 
entitled to such costs for the recovery thereof, within ten ment hall be 
« days after demand made of the person or persons who 2 
« ought to pay the same, upon oath made of the making N 
« zuch demand, and refusal of payment thereof, shall have an 
« attachment granted against him or them by the said court, 
« for such contempt, and the said recognizance shall not be 

« discharged, until the costs shall be paid, and the order 0 

* confirmed Shall be Pugs pu with and da 


* 


5 
| Ir may be e to take notice of another statute upon 
this subject, the 13 Geo. 2. c. 18. s. 5.; by which it is en- 
acted, that no writ of certiorari shall be granted, to remove 
any conviction, judgment, order, or other proceedings, before 
any justice of the peace, or the general or quarter sessions, 
unless it be applied for within six calendar months next after 
wuch conviction, (1) Ec. had or made, and unless it be duly 
proved upon oath, that the party suing forth the same, hath 
n hind ty wthing, 29 67 RH 


0 OP 00-0 date of such conviction. The King 
Viction mutt, by this act, be applied V. Boughey, B, R, P, 31 6, 4 
for within tix months after the 4 T. K. 203. 
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The King v. 


Eaton, B. R. 


M. 28 G. g. 
2 T. R. 8g. 


CERTIORARI. 
justices, or two of them, (if so many there be,) before whom 
such conviction, &c. was had or made, to the end, that such 


 justices, or the parties therein concerned, may shew cause, if 
they so think fit, against issuing the certiorari. 


Tus . d twenty-third clauses of the statute 
16 Geo. 3. c. 30. 5 stated, at first view appear repugnant 
and irreconcileable ; but the Court of King's Bench deter- 
mined, in a very late case, that the result of the several pro- 

visions in this act is, that the defendant has an option, either 
to remove the proceedings from before the justice convicting, 


by certiorari, or to appeal to the quarter sessions; that 
where he adopts the latter mode, the certiorari is barred, but 


not in the former case. 


Is the King v. Dore, it was holden, that upon the affir- 


mance of a conviction—for deer- stealing, the prosecutor was 
entitled to taxed costs only, under the 3 W. and M. c. 10.5.6 
That act, with many others relating to this subject, is ink 


| repealed by the 16 Geo. 3. c. 30. but the words of it, as far s 


respect the quantity of the prosecutor”s costs, and the mode 
in which they are to be ascertained, are adopted in the latter 
Statute. | 


Tu us aconviction against the defendant for deer-stealing 
having been removed by certiorari, and affirmed in thi 
court, it was moved that the costs might be referred to the 
master for taxation in an adversary way; the defendant hal- 
ing Steen « bond for the corts, pursuant to the 3 V. and M. 
c. 10. 8. 6. 


35 = w% AS Ys mo. oe 


7 
1s 
he 
* 
M. 


Bur per Cur.— Although the words of the act are « full | 
« costs and damages,” yet the prosecutor ought not to have 
such allowed as are unusual or unreasonable. And Pxos vx, 
Justice, said, that the bill ought to be taxed as between at- 
torney and client. A rule was therefore granted for refer - 
ring the bill to the master. 


1 


Wurz a certiorari is brought to remove a conviction 
upon the 5 Ann. c. 14. from absolute necessity, and not 
for vexation, nor with a view to controvert the conviction, the 
defendant shall not pay costs, notwithstanding the convig- 


tion be affirmed. | , 


/ 


Abb conviction upon the game laws having Rexv.Midlam, 
been removed by certiorari into the Court of King's Bench, b > — 
and there affirmed, the defendant obtained a rule for the pro- 
ecutor to shew cause why the master of the Crown-office 
Should not be directed to forbear, and not to proceed to tax 
his (the prosecutor's) costs, relative to the affirmance of the 
conviction ; and also why the bond entered into by or on the 
behalf of the defendant, on allowing the certiorari, should 
wot be delivered up to be cancelled. 

Ten join; viii grounded on an affidavit of hard 


CERTIORARI. | 565 
oO the other side it was argued, that an affidavit having 
been made by the prosecutor that every penny set down in 
the bill of eosts had been paid by him, he ought to be re- 
imbursed the same, it being the design of the act, that the 
prosecutor should have nothing to pay eren his own attorney. 


7 


CERTIORARE. 
«hip ek aces upon the defendant ; namely, that al. 


though he had paid the forfeiture upon the conviction, yet 


an action had been brought against him for the same offence; 


and when he wanted to plead this conviction in bar of the 


action, the justice had refused to give him à copy of it, and 


he was obliged to remove it by certiorari; and the prosecu- 


tor set it down in the paper, and e ht 
the en became nonsuited in the action. 


o shewing cause against this rule, it was urged, on be- 
half of the prosecutor, that the 5 Ann. c. 14. directs full cots 
to be paid upon removing these convictions, in case they be 
affirmed, be the certiorari Im upon any —_ 
cc whatsoever.” - 

? 

Loxy Maxsr1zLD,—This is not a ease within the inten- 
tion of the act of parliament of 5 Ann. c. 14. 8. 2. For, this 
certiorari was not brought for vexation, or out of obstinacy 
or perverseness; nor to overhale or object to the conviction; 
but an action being brought for the same offence, the defen- 


dant in that action could not obtain (though he ought to 


have had it) a copy of the conviction from the justice of the 
peace who made the conviction; and therefore he was obliged 
to bring a certiorari to remove it; and he removed it for that 
purpose only. The prosecutor, therefore, had no occasion to 
be at any expence about it; for the defendant did not object 
to it. But the prosegutor set it down in the paper, only to 
increase expence, and merely for vexation z supposing, that 
the defendant would have been obliged to pay for it, 


CY N „ 11 


CERTIORARIU. 


| Pars IPO poets rule ought 1 to "Fa 
* 0 Ly 
W1LMoT, "tion eee eee nn WE” | ' 
a case within the second section of the 5 An. c. 14. And he 
thought (as Lord Maxsrierp also did) that the justice 
ought to have given the defendant a copy of the conviction, 
without putting him to the trouble and expence of bringing a 
certiorari to remove it. The bringing the action ſor the 
came offence" wgs a gross oppressioa, and the plaintiff in it 
was nonsuited. And though he knew that the certiorari 
vas brought only from necessity, (as the justice had refused to 
give the defendant a copy of it,) and that the defendant hal 
actually pleaded it, and used it as a good one hat, but 
oppression, could induce the prosecutor to set it down and 
get it affirmed ? He had had the effect of it; OT 
been paid. 


runter: the rule _ to beets absolute. 


Yarzs, Ry also * for the same reasons. 


CCC 

the convletion; for it was a record, and the defendant was 

entitled to.it. He thought the proceeding of the prosecutor 

to have been a very oppressive one, in every stage of it; and 

that the bringing the certiorari, under the cixcumstances of 

the present case, did not entitle the prosecutor to his costa 
. | 9 
WWuuran. $50 is Tb | 
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Asron, * was clearly of the same W 
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RvLs made absolute; and che prvcentr to python 

out of pocket, of this application. 

* a * bi 99 co! 
Ir any material bf order of sessions be guasbel, 
although the residue be affirmed, by the King's Bench, upon 
it's removal thither by certiorari, no costs are payable under 


< £2 Y 


T Þ © 


wo the 5 a 2. C. 19. | N 
: ; | ar 
The King v. As iether hs ee a 
the Inhabitants 


of Madley, his wife, and daughter, having been confirmed, upon appeal 
8 to the sessions, generally, was removed by certiorari into the 
- King's Bench, and there quashed as to the daughter, her age 

not being stated, nor the place adjudged to be that of her 
settlement; but as to the man and his wife, both orders were 

affirmed. 


88 


co 


I rx then became a question, upon the statute of 5 Geo 2, 

c. 19. s. 2. whether costs should be paid? And a case wis 

Rep. in a Str. cited of the Inhabitants of Great Chart, M. 16 G. 2. where 
Bur. S. C. 194. the Court affirmed the order of sessions as to the point of the 


— ee appeal, but quashed a reservation in the same order as to co 
notice of ion. costs in case of a new removal ; and it was determined, that co 


costs occasion- | 
ed by the,cer- the prosecutor of the certiorari should pay costs. 
Bur by the Court.— That is a very different case from 
this, for there the party could not be affected by the part of 
the order which was quashed, till the sessions had made an 
actual order about the costs; and the bringing it up for tht 


> : fs f * : 
a 2 W en 4 on 5 8 raps E, ve avs 
6 ” 2 4+ Mas 4 


* 


purpose of quashing that part was unnecessary, and conse- 
quently vexatious, which is the true test to go by. Whereas 
here the parish who brought the certiorari were unjustiy 
burdened with the daughter, and had no other remedy but to 
come here. And the parliament never intended to punish 
them for taking a legal remedy against a gravamen. There- 
fore the recognizance given on bringing the certiorari must 
de discharged- DONT . 0 


- 


So where a sessions case, removed into B. R. by certiorari, Rex v. Hitch 


| „B. R. F. 
is sent down to be restated, and upon its being returned 39 b. a. 


2 
amended, the parish removing it, abandon the prosecution, Bu 48 


they are not liable to Costs under the 3 Geo. 2, c. 19. Bray, B. R. F. 
* e Ibid. 687. 


Bur if they dispute the amended order, they shall pay 


— 


Tu vs, upon arguing a settlement case, the Court, not be- e e 
« 5 . * tem 
ing satisfied as to one fact, sent it down to the sessions to be of Ed — 


reated. (a) The sessions according]y stated that fact, and 3. T. K. 28 
returned the ease here; when the Court thought that the ad- “ 
ditional fact stated by the sessions was decisive, and therefore | 
confirmed the order without hearing any argument :—but the 

counse] on both sides were instructed, and prepared to ar- 

gue it, e e 


6 


jon was now made on the part of the parish of 
Edgeworth, to discharge their recognizance to pay costs, on 
the ground that their objection to the order of sessions, as it 
*in originally stated, was well founded; and that conse- 
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5 | © CERTIORARL 7 
quentiy the other parish would not have been entitled to the 
costs, if the Court had given judgment on that case. And 
the cases of R. v. Hitcham, and R. v. Bray, were relied on, 


Bur the Court said, that in those cases, the parties Suing 
out the certiorari were not held liable for the costs, becaur 
when the errors were corrected they abandoned the proge 
cution. But that, in the present case, the parish of Edgemorth 
had not abandoned the pursuit, after the case was restated, 
but had taken the chance of the judgment of the Court being 
given in their favour, when it came here a second time; wi 
therefore they ought to-pay the costs. Rule discharged, 


* 


Wurere there is no recognizance entered into for the pay- 


= ment of costs upon removing summary proceedings by cu. 


tiorari, the court are not authorized to grant them by the 
13 Geo. 2. c. 18. But it is discretionary in the court whe-- 
ther they will grant a certiorari or not; and, in the King". 
Fenkinson, the Court said, that, for the future, they voul 
_ oblige io Oe cor. A enter into 4" 
| cognizance to pay costs. 


SECT. V. 


Of Cort, on an I norman for a Misdemeanor. 


bk 1 *> +! 


"Dow 4 and 5 W. and M. © 18. recites, that diyers mo 
cious and contentious persons had more of late, than in time 


past, procured to be exhibited and progecuted information i 


| © crown, or the receipt thereof from any justice of the peace, 


INFORMATION. In 


their majesties Court of King's Bench, at W estminster, against 
persons in all the counties of England, for trespasses, bat- 


teties, and other misdemeanors, and after the parties so in- 


formed against had appeared to such informations, and pleaded 3 Burr. 1616. 
to issue, the informers had very seldom proceeded any farther, n OO 
aberoby the. persons $0. informed against had been put to 

geat charges in their defence; and although at the trials of 

such informations verdicts had been given for them, or a noli 

prosequi entered against them, they had no remedy for ob- 

taining costs against such informers ;—and thereupon enacts, 

« That the clerk of the crown, in the said Court of King's Clerk of the, 
« Bench, for the time being, shall not, without express order, vir no! if 


bit no informa» 
« to be given by the said court, in open court, exhibit, receive, — wt bf 
« or file any information for any of the causes aforesaid; or — n "7 
sue out any process thereupon, before he shall have taken, Provecuio, has 
« or hall have delivered to him, a recognizance from the per- izance to the 
« $0n or persons procuring such information to be exhibited, — I cnc 


« with the place of his, her, or their abode, title, or profession, cute with ef- 


| fect, and abide - 
to be entered to the person or persons against whom such by the orders 
« inforimation or informations is or are to be exhibited, in the 
penalty of twenty pounds, that he, she, or they will effec- | 
« tually prosecute such information or informations, and 


* abide by and observe such orders as the said court shall 
direct; which recognizance the said clerk of the crown, erer 
* and also every justice of the peace, of any county, ci y, ihe Ned 


franchise, or town corporate (where the cause of any ;\nice. 9 


justice, and 
uch information shall arise), are hereby empowered to not 


„ale; after the taking whereof by the said clerk of the for public in- 


* 


ide aid clerk of the crown shall make an entry thereof upon 
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” person in- 
formed against 
appear and 
plead to issue, 
and the prose- 
cutor do not, at 
Bis own costs, 
proceed to trial 
within one 

ar after issue 
Joined; or if, 
upon trial, a 
verdict pass 
for the defend- 


ant; or inform- ' 


er enter a nol: 
mg} ; the 
tendant shall 
have costs, un- 
less the judge, 
at the trial, cer- 
tify that there 
Was. a reason- 
able cause for 
such informa- 
nion. 


If the informer 
do not, within 
three months, 


after taxation 


and demand, 
the costs, 
x. defendant 
shall have the 
benefit of his 
recognizance | 
to compel him. 


| Only to extend 


to informations 
by master of 
the Crown-of- 
ace. 


INFORMATION. 


record, and shall file a memorandum thereof in some pub 
60 place in his office, that all persons may resort thereto vits 
out fee; and in case any person or persons against who 
« any information or informations for the causes aforesaid, or 
« any of them, shall be exhibited, shall appear thereunto, and 
e plead to issue, and that the prosecutor or prosecutors of 5uch 
« information or informations shall not, at his and their on 
proper costs and charges, within one whole year next after 
c issue joined therein, procure the same to be tried; or if upon 
« such trial a verdict pass for the defendant or defendant, 
tc or in case the saĩd informer or informers procure a nol 
* prosequi to be entered; then, in any of the said cases, the 
« said Court of King's Bench is hereby authorized to wi 
ce to the said defendant and defendants, his, her, or their cott, 
« unless the judge, before whom such information shall be 
< tried, shall, at the trial of such information, in open court, 
« certify upon record, that there was a reasonable cause for 
« exhibiting such information; and-in ease the said informer 
or informers shall not within three months next after the 
« said costs taxed, and demand made thereof, pay * 
« defendant ör defendants the said costs, then the cid & 
« fendant and defendants shall have the benefit of the il 
« recognizance, to compel them thereunto.” 

Bv by the 6th sect. of this act it is provided, That o. 
« thing hereof shall extend, or be construed to extend, v 
« any other information than such as shall be exhibited n 
the name of their majesties' coroner, or attorney, in th 

«« Courtof king s Bench, for the time being, common calle 
« the master of the crown office,” —Whence it follows, that - 


8 
mis 
who 
alth 
for 
and 
like 
and 


INFORMATION, e „„ 
formations exhibited by the attorney-general remain as they | 
were at the common law. 


Ir bath been 2 that where an information i is 7 885 
tried at bar, the defendant can have no costs within this sta- : 1 7 Mod. 
tute; for the amount of the recognizance prescribed by the * 
«ct is ily 201. which would be insufficient to answer bar 
costs. Besides, the words are, that the court is authorized to 2 Hawk. P. c. 
award costs, &c. © unless the judge, before whom the in- © EA. 376. 
«« formation shall be tried, shall, at the trial, in open court, 
« certify upon record, that there was a reasonable cause for 
« exhibiting such information, which is most naturally to 
be understood of a trial at nisi prius; and it would be absurd 
to suppose that the statute intended that the justices of the 
King's Bench, at a trial before themselves, should make a 
certificate to themselves, To which may be added, that 20208 
where a cause is of such consequence as to be tried at the 
bar, it may reasonably be interided to be out of the purview 
of the statute, which was chiefly designed against trifling and 
vexatious prosecutions. 


So if there be several defendants in an information for a The Queen =, 


Danvers and 


misdemeanor, and any one of them be found guilty, those others, B. R. 
who are acquitted are not entitled to costs by this statute, 5 7. l 
although the judge may not have certified a reasonable cause * 
for exhibiting the information; because, previous to the 8 


and 9 . 3, c. 10. no defendant in a civil action, in such 


15 like case, could recover any costs, and the act of 4 and 5 W. | = aps. 1 
and M,c, 18. cannot be intended to give defendants in in- e 
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formations any ther right to costs, than _ as they be 
possessed in civil actions. > 


Rev. Wood. Bur where the defendant in an information is acquitt, 
E and the judge does not certify, at the trial, a reasonable caus 


Rex v. Doris, for exhibiting the information, the Court of King's Bench 
EW — p. have no discretionary power to grant or refuse costs, but ar 
C. 6Ed. 375. bound by the 4 and 5 W. and M. c. 18. in such case, town 
them; and that whether the acquittal were upon the merits 
or contrary to the direction of the judge, and against evidence, 
or only from a slip in point of form, and howsoever not- 
rious the offence might be. For where a court is authorized 
. by statute to do a matter of justice to the party, upon certain 
circumstances, it has no discretionary power of considering 
whether it bught to do it, or not, when a case appears to be 
within those circumstances. To which may be added, tht 
the statute being general as to all cases, wherein the judge, 


| | who tries the information, doth not certify a reasonable caux, 


seems to imply, that it shall be left to such judge only for 
this purpose to consider whether the prosecution were reasot- 
able or not, and it is the prosecutor”s folly not to apply u 


Comb. 345. Ax v the act intends that the certificate of a reasonable 
+" enuse, in order to deprive the defendant in an information as 
eosts, upon an acquittal, shall be entered upon the postea- 


Vide g Burr: | Int Cade the defendant be acquitted ou'en informatics, 
1817. 119. „ 
is not entitled to c osts beyond the extent of the recognizan® 


L 


„ 


IF 


INFORMATION. 
entered into by the provecutor, anne, the statute 


to 20l. 


Tavs, on an information being filed against the defend- 3 * 
ants, who were justices of the peace, for improperly granting 2 R. 
an ale- licence, Carter, the prosecutor's attorney, entered into 2 T. R. 17 : 

a recognizance in 20 l. to prosecute the information with ef- ' 
fect, as required by the 4 and 5 W. and M. c. 28. At the 
trial at the last assizes for Surry the defendants were acquit- 
ted; and their costs having been since taxed to 541, a rule 
was obtained to shew cause why an attachment should not 
issue against Carter for not paying those costs. This ap- 
plication was made for the purpose of taking the opinion of 
the Court on the construction of the 4 and 5 W. and M. 
namely, whether, as the statute had limited the recognizance 
to 201, the Court were confined to that sum, or were autho- 


med to award the defendants their whole costs. 


e 


t 
{ 
5 
by 
9 
ed 
in 
ng 
be 
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ArTER argument at the bar, the Court took time to con- a 
sider. And | | 


As nus, Justice, now delivered their opinion; and 
wid, that, upon looking into the act of parliament, and the 
ces of the King v. Howell, and the King v. Morgan, the ros. 
corts were limited to the aum $pecified in the act, namely, 201. 
and, there being no authority to the contrary, they were not 
warranted in giving more than was mentioned in the recog- 
12ance, But he intimated; that, perhaps, in future, it might 
de proper to adopt Some new rule, such as refusing to grant 

information unless the pros ecuto fuld undertake to pay 


all the costs, in case he did not substantiate his charge; dut 
that was a matter for future consideration. Rule discharge 
on paying 20l. 


* 


. eee ee e 
oY. Hownves, in a subsequent e ene we 
10. B. R. H. was thrown out in the K ing v. Filewood, the Court refused: 
2 T. . motion to compel the prosecutor of an information to gin 

security for the costs, in case the defendants should be xc. 


quitted, over and above the recognizance in 20 l. required by 


the 4 and 5 W. and M. saying, that if any alteration were mn 

necessary, it had better be done by legislative authority, tha 0 

by an order of the Court. . pr 

Comb. ah; Tux prosecutor of an information for a misdemeanor ul | SW 
419. 2 Str. 874. | 


B. R. H.159. pay costs for not proceeding to trial pursuant to notice, no- 
withstanding issue may not have been joined a twelvemonth. 


The Shag.» Tu us, on an information against the defendants for br. 
others, B. R. H. bery at the last election for Evesbam, the prosecutor git 
x Bl. 336. notice of trial, but did not proceed in pursuance there) 
2804. Whereupon the defendants obtained a rule for the master of 
| the Crown-office to tax their costs: which rule it was no 

moved, on behalf of the prosecutor, to discharge; because, 


Ist, The information had not been filed a year; 2dly, Phils 


' the defendant's agent, had secreted the corporation ·K ob, WW 
which were the prosecutor's only evidence, although he hal 
from day to day flattered the prosecutor that the books bod 
be produced; and his refusal to produce them obliged de Wl be 
prosecutor to withdraw his record, and was the Sole cause i «: 


his not going on to trials. s 


— 


Ion MaxsTIEI D. By the constant coursgof the court, 
and universal practice, the defendant is entitled to costs, if 
the prosecutor gives notice of trial, and neither goes to trial, 
nor countermands the notice in time; and no instance can be | 
produced, that I know of, to the contrary. 


Ax exception is contended for in the present case, on ac- 
count of the misbehaviour of defendant's agent, by drawing in 

the prosecutor to give notice, which made him forfeit his 
costs. This, if proved, might be a reason for not giving the 
defendant any costs. But it does not appear to be so. The 
prosecutor swears © that he was flattered with expectations?” 
—these are conclusions, instead of facts. He should have R 
Sworn to messages, and words which passed between themy# 
upon which the Court would have formed the proper con- 
clusion, Nor in fact was he flattered, for he subpœnaed Ro- 
bins. His not producing evidence, which he was not by law 
obliged to produce, will not forfeit his principal's costs. 
Therefore there is no reason to except this out of the general 
1 | : | | | 


Dex iso and WIL Mor, Fustices, of the same opinion. 


Fos r ER, Justice, absent. Rule, for discharging the former 
rule, discharged. g 


Ir vas determined in one case, where a rule had been made Ear 515 25 
ar 
for the prosecutor of an information to pay costs for not pro- 4G 
2 Str, 574 
ceeding to trial pursuant to notice, that the executor of the S. C. 1 Barnard. 


335» 8. 


P p . 
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defendant (who died after the making of the rule, but befor 
fs) rh ol the costs were paid, or taxed (a), was not entitled to them; 
berlayne, ante. —-nor would he have been liable, if the testator had been 


* ruled to pay them. 1 


| The 3 Bor the liability of a prosecutor of an information to pay 
3G.2. costs for not going on to trial, must be understood to relate 
1 ” only to cases where the prosecution is carried on entirely at th 
instance of a private individual; for if the king's name be 

more than barely made use of, the general rule, that the 

crown neither pays nor receives costs, then attaches, There 

fore, where, in an information filed in the attorney generaly 

name, for beating a custom-house officer, the prosecutor hal 

given notice of trial, but not countermanded it, till the de 

fendant had retained his counsel, and was ready to attend, the 


Court refused to grant costs to the defendant. 


The King v. Upon shewing cause against a rule for filing an informatia 


Morgan and 


22 * R. against the two defendants, one of them for sending, the other 
Doug. 2 ed. for carrying, a challenge, the Court thought there was ground 
8 for granting the information. But, under all the circun- 
- $tances, were of opinion, that it would be a sufficient punid- {oor 

ment if the defendants paid the prosecutor's costs; and, ther WW, «+, 


fore, discharged the rule on those terms. 


2 787.4 Ar HOUGH a justice of the peace acts illegally, yet, ; i TR 
has acted honestly and candidly, without oppression, mabct 
revenge, or any bad view or ill intention whatsoever, the Coil 

of King's Bench will never punish him by the extraordinal WW | 


INFORMATION. = $79 
course of an information, but leave the party complaining to 


the ordinary legal remedy, ae eee er . 
tion, or by indictment. 


Aub if it appear, upon shewing cause against a rule for D 
filing an information against a justice of the peace, for a mis- ” 1 R. P. 
demeanor in his office, that he has not only acted rightly, but - "Burr, 785. 
upon right motives, the Court will discharge the rule with 


costs. 


So, upon chewing ca cause why an information Should not be Ro + King v. 
granted against two justices of peace and others, for a mis- — 
demeanor relating to the conviction of a poacher, and the cir- R. P. 1 C. 3. 
cumstances attending it; the Court thought proper, upon N 
fully hearing and considering all the affidavits, and what was 
urged by the counsel on both sides, to discharge the rule, as 
to all the defendants; with costs to be paid to ibe justices, 
they not having acted illegally, but without costs, as to the 
others. 


Axd, in another ease, the Court discharged a rule for an The King v. 


W 
pformation against a justice for obstructing divine service in Fag. an "gens 


a church, and insulting the rector, with costs; — because the * BR.P. 
or, in his affidavit, upon which the original application 3 Burr, 468g; 
grounded, had suppressed the truth, and thereby misre- . 


resented the case. 


Bor if, on on shewing cause against such a * it appear The King | 
hat the justice acted in some respects irregularly, though K. H g8G.s. 
bout any bad, oppressive, or injurious intention, te 7 


Ppz 


30 | INFORMATION. 
Court will, indeed, discharge the rule for an information, byy 
they will do it without costs, notwithstanding the complaint 
against the defendant. be ill-grounded, misrepresented, and 
even partly false; for although such a complainant ought to 

be punished in costs, yet the justice, in such case, ought not 

to receive ther. 


Wer 5 


Of Costs, on an Information in the Nature of a Writ of Wb 
Warranto. 


Lou 9 Ann. c. 20. s. 5. (entitled, An act for rendering 
* de upon writs of mandamus, and informations 


in the nature of a quo warranto, more speedy and effectual 7 
and for the more easy trying and determining the rights a 1 
offices and franchises in corporations and boroughs, ) enacts * 
In case defen- —* That in case any person or persons, against whom af * 
dant in an in- : . 1 SY 
formation in information or informations in the nature of a quo war- « 


* 949 «© ranto shall be exhibited for usurping, intruding into, d « 1 


found guilty of e unlawfully holding and executing the offices of mayo wh 


an usurpation, 


Kc. of office of ve bailiffs, portreeves, and other offices, within cities, tows WM © c 


mayor, &c. the 


court shall give 4 zehn +þ of Gred « y 
3 corporate, boroughs, and places, within that part 


ouster, and the « Britain called England and Wales, in the Court of Q 
relator shall re- : 

cover costs. Bench, the courts of sessions of counties palatine, or n 0g” « 

« of the courts of grand sessions in Wales, hall be ound 

ce or adjudged guilty of an usurpation, or intrus ion into, æ H 

* unlawfully holding and executing any of the said offices, 0p” r: 

= « franchises, it shall be lawful for the said courts respeci BW ® i 


QUO WARRANTO. | 581 


« 25 well to give judgment of ouster against such person or 
persons, of and from any of the said offices or franchises, 

« as to fine such perso or persons respectively, for his or 

« their usurping into, &c. any of the said offices or franchises ; 

and also to give judgment, that the relator or relators, in 

« guch information named, shall recover his or their costs of 1 
« 5uch prosecution; and if judgment shall be given for the If jud be 
« defendant or defendants in such information, he, or they, deen . 


efendant, he 
« for whom such judgment shall be given, shall recover his be oe 
« or their costs therein expended against such relator or re- 5 
« Jators; such costs to be levied by capias ad satigfuciendum, 


« fieri facias, or elegit.“ 


By the 32 Geo. 3. c. 58. (an act for the amendment of the 

law in proceedings upon information in nature of quo war- 

ranto,) it is enacted. That from and after the first day From the sst 
| | day of Trinity 

of Trinity Term, in the year 1793, it shall and may be 2 18% 

« lawful for the defendant or defendants to any information informations 

in the nature of a quo warranto, for the exercise of any — CG 

office or franchise in any city, borough, or town corporate, —_ _ 5 

« whether exhibited with leave of the court, or by his majesty*s ne ey ory 

* attorney-general, or other officer of the crown, on behalf . 


more, &c. 
of his majesty, by virtue of any royal prerogative or other- 
* wisc, and each and every of them severally and respectively, 
* to plead that he or they had first actually taken upon them- 
* elves, or held or executed the office or franchise which is 
the subject of such information, six years or more before 
* the exhibiting of such information, such six years to be 
reckoned and computed from the day on which such de- 
* fendant so pleading was actually admitted and sworn into 
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QUO WARRANTO. 

*« zuch office or franchise; which plea shall and may be plead. 

ed either singly, or together with and besides such plea 1 
« he or they might have lawfully pleaded before the passing 
« of this act, or such several pleas as the court on motion 


And if the issue « shall allow; and if, upon the trial of such information, the 


joined on such 


lea be found 4 issue joined upon the plea aforesaid shall be found for the 


or the defen- | 
warn, eee « defendant or defendants, or any of them, he or they shall 
as if a verdict © be entitled to judgment, and to such and the like costs u 
— 8 « he or they would by law have been entitled to, if a verdict 
ane gens 2 « and judgment had been given for him or them upon the 
* « merits of his or their title.” 


- 


Torſeiture of 32 Geo. 3. c. 58. 8. 2. 5 Provided always, and be it enacted, 


tx yer beſor « that in every such case the prosecutor of such information 

— 1 « may reply to such plea, any forfeiture, surrender, or avoid 

&c. « ance, by the defendant, of such office or franchise happen- 
« ing within six years before the exhibition of such inform- 
« tion, whereon the defendant may take issue, and shall be 
«« entitled to costs in manner aforesaid. 


The King v. Bronx the exhibiting of any information in the nature a 
Hertford, a quo warranto, the relator ought to enter into a recogi- 
pours : 4 8. zance in 20 l. to prosecute the same with effect, &c, pursuat 
C. S. 976. to the 4 and 5 V. and M. c. 18. for that statute, of whid 
(a) Vide ante, we have already taken notice, (a) extends to all information 
whatsoever exhibited by the master of the Crown-office; al 
though it may be objected, that an information in the natur 
of a quo warranto, being a proper means to try a right, 5 
not within the meaning of the statute, which mention 
trespasses, batteries, and other misdemeanors, may be rea 


* 
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QUO WARRANTO. 

ably construed to intend snch other misdemeanors only as are 
of an inferior nature, like to those specifred, which are gene- 
rally wrangling and frivolous ones; yet ering thicie, a re- 
medial law, and therefore ought to be largely construed, and 
zuch informations may be as vexatious as any other, and 
always suppose an usurpation of some franchise, and every 
zuch usurpation is certainly a misdemeanor, it hath been 
Ettled that this statute, (4 and 5 W. and M. c. 18.) does ex- 
tend to them. , 


An p, if the prosecutor do not proceed to trial within a 
welvemonth after issue joined, the defendant is entitled to 
costs to the extent of such recognizance. 


Tx vs, upon a rule to shew cause why the prosecutor of an The King v 


information in the nature of a quo warrants should not pay * 4p 'R, 


costs, the circumstances were, that the prosecutor had duly HOY ' 


entered into a recognizance in the penalty of 204. pursuant kr. * 
to the 4 and 5 W. and M. c. 18.; but had not procured the * N. 1048. 
information to be tried within one year after issue was joined 

therein. 


2 
. 


Loxd Haxpwicks.—b have always taken this to be with- 
in the act of parliament. I believe this is the first applica- 
tion for costs; but it appears to me both from the act, and 
the practice upon the act, to be a case within it. As to the 
practice, a recognizance to answer costs has been uniformly 
given in these informations, which could only be done as be- 
ing within the statute. The true meaning of the act, and 12 * 


AKE 


* by aan. is, that the master of the 
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QUO WARRANTO: 


Crown-office should file no information without leave of the 
Court, nor issue process thereupon without a recognizance, 
As to these informations not being for misdemeanors, it is 
now too late to make that objection, since the practice haz 
been always otherwise. The Court indeed have themselves 
made this distinction, to grant informations for public usur. 
pations, but if it is only of a private franchise, not concerning 
public government, as a fair, &c. the Court has sometimes 
refused them, and directed an application to the attorney 
Vide ante, 575- general. You cannot, in this case, have a rule for what costs 
Shall be taxed in general, for you can have no-more than the 
penalty, to which the recognizance extends, viz. 20l.; but i 
the cause had gone to trial, you might have had your whole 
costs, because upon the statute of 9 Ann. c. 20. judgment 
would be given for costs. 


Rurx for defendant to W his costs, as far as the recog- 
nizance extended. Fn 5 


- The King v. So the prosecutor of an information in the nature of a quo 
Powell, B. R. a 


Kg G. 1. warranto shall pay costs for not proceeding to trial pursuant 
1 Str. 33. 


2 + Anon. to notice of trial; for although in the case of the king ther 
P. G. . 
Say. ; 2g os can be no laches, yet a subject in these prosecu tions shall pi 


costs, as in common actions. 


. Ir any one of several issues in a quo warranto informs 
tion, be found for the prosecutor. upon which judgment of 
ouster is given, he is entitled to costs on all the issues. 


The King 11 Taus, where eight issues were joined on the pleadings a 


Downes, B 
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QUO WARRANTO. 


'5v5 


an information in the nature of a quo warranto, which called M. 2) G. 3. 


upon the defendant to shew by what title he exercised the 
office of bridge-master of the borough of Bridgenorth..- At 
the trial, Six of them were found for the defendant, and the 
two last, which were on the election and admission of the de- 
fendant, were found for the prosecutor. 


A RULE having been obtained to shew cause, why the 


master of the Crown-office, in taxing the costs in this cause. 


chould not be directed to d costs on account of the 
six issues found for the d „ cause was now shewn; 


and it was contended, that it had been the constant practice 
to allow costs to the prosecutor on all the issues on quo war- 
ranto informations, if judgment were given against the de- 
fendant on any one. That no authority could be found con- 
tradicting this practice. That in the case of the King v. 
Dunning, M. 24 G. 3. B. R. where, on the trial of a quo 
warranto information, seven issues were found for the defen- 
dant, and two for the prosecutor, a similar application had 


been made, which was refused by the Court; and the costs 


were allowed to the prosecutor upon all the issues. 


Per Curiam.— There is no analogy between this and civil 
proceedings. In doubtful cases, the practice which has uni- 
formly obtained in the Crown- office since Queen Anne's 
tune, is sufficignt to decide this question; and therefore the 


prosecutor ig entitled to costs on all the issues. Rule dis- 
charged. - ; \ 


Tax $tatute of 9 Ang. c. 20. does not extend to give costs 


42 


1 T. R 


+ 463+ 


' QUO. WARRANTO. 


in an information in the nature of a quo warrants, unless for 


The | King v. 
Williams, B. 
K. M. 31 G. 2. 
» Burr. 402. 


8. C. » Bl. gg. 


the usurpation, &c. of corporate offices, and rights to free. 
dom in corporations, or other corporate-rights, 


As where, upon a writ of error from the court of great 
session in the county of Denbigh, it appeared, that the de- 
fendant had been found guilty upon an information in the 


nature of a quo warranto, of wrongfully and unlawfully hold. 


ing a court of record in the borough of Denbigh, in the ab- 
sence of the two bailiffs of the borough, before whom or one 
of them such court, by the letters patent, incorporating the 
town of Denbigh, was to be holden. And that judgment wa 
entered against him, quod capiatur, and be ousted from 
holding the same court for the future, and that he sbould 
pay costs according to the form of the statute. On the lat- 
ter branch of which judgment, the writ of error was pri- 
cipally brought. 


Lon b MansrieLD. —All corporations consist of officers 
and freemen. The stat. of 9 Ann. was meant to extend to 
both; and to give a remedy which could not be had at com- 
mon law in these disputes, which are really between party and 
party, and which frequently settle the rights of voting for 
members of parliament. But it is not within the reason or 
meaning of the act, that it should extend generally to al 
offices or franchises exercised without authority from th 


| frown within a corporation. 


Tus body of the statute is very clear, and only extends 9 
offices and franchises of being burgesses or freemen. The 
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QUO WARRANTO. 


conciseness of the title shall not control the body of the act. 
Th: title is no part of the law; it does not pass with the 
zame solemnity as the law itself. One reading is often $uf- 
cient for it. And as for construing a statute by equity; 
equity is synonymous to the meaning of the legislature, and it 
does not appear, that the parliament meant to TO 
6 


Hens hi no charge of usurping, or exercising, or claiming 
the office of bailiff, even by implication or inference. Hold- 
ing a court is no necessary argument, that he intended to 
usurp the right. He might hold it by deputation, or by 
mistake. Costs are only given where two persons are trying 
a civil right; this is a mere misdemeanor. The statute judg- 
ment of costs is therefore wrong. But the common law part, 
vix. the judgment of ouster, is right. 


Dex150N, Justice, —concurred, that the statute part of 
the judgment, as to the costs, was wrong; but the common 
law-part, namely, the judgment of exclusion from the future 
exercise of the franchise, Renee: * 4 

| 8 

He l Bebe s dee of aden nh ein | 
usurp, and be liable to an information for usurping, which 
were not franchises in corporations. But these © franchises” 
mentioned in the act, meant corporate rights, or rights to 
freedom in corporations. The words of the act were plain, 
and this was not a case upon which. the informer could re- 


cover costs. Therefore the judgment as to costs ought to be 
reversed, 


QUO WARRAN TO. , 
- FosTER, Justice, —was clear too, that this case was not | 
within the act; which never intended to give costs in caves 
of this kind. The word “ franchises“ in the act, means 
only freedoms and rights to be members of the corporation. 


Fux act was drawn with great care and attention by Mr. 
Justice POWELL ; and there is no reason to extend it beyond 
» it's intention. 


WIL Mor, Justice, of the same opinion. Therefore, 


Tur common law judgment, viz. as to the ouster was af- 
firmed ; but the judgment for costs (FR upon the ta- 
tute of 9 Ann.) was reveraed. 


A DEFENDANT in execution for the contempt, and for 


the costs on a quo warranto information, is entitled to be 
: discharged under the Lords? act. 


_ Tu us on a quo warranto information against the urn. 
K. T. 32G. 3. dant, as a burgess of Newcastle-under-Lyme, a verdict un 
SY found for the relator on all the issues; on which judgment 
of ouster was entered up, © and that the defendant, in order 

« to satisfy our said lord the king for and on account of the 

«« usurpation aforesaid, be taken, &c. ; and that F. Wilkn- 

* 50n (the relator) do recover against the defendant 1801, 

* for costs, &c.” On which a writ was issued requiring the 

Sheriff of Staffordsdire to take the defendant, &c. * to tis 


us, concerning his redemption, by reason of his claiming w 


123 WARRANTO. 


«« have, ane, and enjop the office of a burgess, &c 3" and this 
writ was endorsed thus, * allowed for costs 1804.” . 


| 


| A xULE was obtained, calling on the relator to shew cause 


« tody of the sheriff of the county of Stafford, on payment 
« of a small fine for his redemption, by reason of the pre- 
« mises whereof he stands convicted in this cause; and it 
was stated, that the object of this motion was to enable the 
defendant to take the benefit of the Lord's act, at the next 
as5izes, as to that part of the execution which related to the 


No opposition was made, on the behalf of the rela 
the defendant's being discharged out of gustody as to that 
part of the execygtion, which related to the contempt, but it 
vas insisted, that this rule could not be supported, because 


part, respecting the costs. On this ground 


Tue Court agreed, that che rule must be diechargeds 
aying, however, that the fine to the king in such a case was 
merely nominal, and that that would be no objection to the 
(defendant's being discharged out of custody under the Lords 
lin act, as to the execution for the costs, which was now con- 
videred as an execution in a civil suit. Rule discharged. 


quo warranto information with costs. 


* 


« why the defendant should not be discharged out of the cus- 


there was no pretence now to discharge him as to the other 


Tur Court will, under circumstances, discharge a rule for 


Fox where a rule was made for the defendant to shew The King u. 


o 6 QUO WwaRnAN ro. 


Carpenter, B. cause against an information in nature of a quo warrants, t 
F. 96. 3. i | 


2 Str. 1099. shew by what warrant he claimed to vote in the election of 


mayor of Exon, on pretence that the right was restrained to 
resident freemen, which the defendant was not; and, on 
Shewing cause, it was. extremely clear, that, both by charter 
and usage, the defendant was entitled to vote; the Court ds. 
charged the rule, with costs. 


The King v. So where,.upon shewing cause against such an information, 
P. 3 GC. 2. to Shew by what authority the defendant acted as capital 
burgess and alderman of New Radnor, it appeared to the 
Court, that the charge was exceedingly groundl ess and fri- 
volous, and could not but be known to the prosecutor to be 
so, the rule was discharged, with costs. 
* | 

— be  Acain, upon shewing cause against apple for an infor- 
B. R. M. 2 C. g. mation in nature of a quo warranto, calling upon the defen- 
9 dant to shew by what right he claimed to be a corporator of 
the borough of Winchelsea, the circumstances were; that 
the defendant had been in possession of this office abore 
nineteen years; that the relators themselves had voted for 
bim at his election, and had concurred with his acting in 
this his corporate office upon many occasions, and never be- 
fore objected to the legality of his right; that he had paid 
xcot and lot 3 and that the objection to him, which was on 
the score of non-resiancy, was. Sworn on the belief only of 
three persons, but positively contradicted by others; the 
Court held themselves warranted by the case of New Radnor, 
; as the application was so very unreasonable and groundles, 

to discharge the rule, with costs. 
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CHAPTER XII. 


OF COSTS, UPON SUPERSEDING, OR nh: bg | 


AN OUTLAWRY. 


BP 


— 


- 


1 process of outlawry, in civil actions, being considered 3 Bl. Comm. 


at this day, in no other light than as a process to compel an 
appearance of the party against whom a suit is commenced, 
any plautible cause, however slight, will, in general, be suf- 
ficient to reverse it. But then the defendant must pay ful 
costs, and put the plaintiff in the same condition, as if he had 
appeared before the writ of eig i fac ias was awarded. 


I s8ALL first state such of the rules of the. Court of Com- 


mon Pleas as respect costs upon superseding or reversing of 
outlawries; and then proceed to the cases, which have been 
1 
ame subject. 


* 


No defendant, who shall be outlawed, and who shall appear x 
and reverse the outlawry, shall, upon such reversal, pay for 


costs to the plaintiff any sum of money, exceeding the usual 
costs of the exigent in this court, together with the fine to the 
king, upon the original writ (if any was paid), and all further 


costs zhall be respited until the time of signing en 
for the plaintiff, 


* 


592 
Reg. M.1yCar.. 


2. C. B. Reg. 
T. 2 Jac. 2. 


C. B. 
Whithall v. 
White, 
Barnes, 323. 


Reg. M. 17 Car. 
' 2. C. B. * 
T. 2 Jac. 2 

C. B. : 
Barnes, 324+ 


Reg. T. a ac. 2. 
C. B. 8 


OU LAW VW. 


Tr a supersedeas be not put in to a writ of exigent, sued 


out of the Court of Common Pleas, at or before the day of 
appearance thereof, no supersedeas shall be allowed by any 
Sheriff to any such writ, until the defendant shall have paid to 
the plaintiff, or his attorney, or left in the court with one of 


the prothonotaries, the full and just; costs of suit therein. 


8 


* 


Ax p, before the reversal of an outlawry, or a supersedeas 
made thereto, the defendant shall pay to the plaintiff, or his 
attorney, or leave in the court for him, the full and just cost 
of suit to the exigent. | 


An p where the plaintiff, by virtue of such outlawry, hath 
taken an inquisition, and extended into the king's hands the 
goods, chattels, lands or tenements of the outlawed per- 
son, and returned the same into the Exchequer, such further 
just and reasonable costs shall be taxed by the prothonotan, 
and likewise paid to the plaintiff, or his attorney, or left in 
court for him or them, as the plaintiff hath been at in taking 
and prosecuting the said inquisition, before any certificate of 
such reversal shall be made by the clerk of the outlawries. 


4 
Warne any outlawry shall be transcribed into the Court 
of Exchequer, and process made out thereupon, and after- 
wards such outlawry shall be reversed, before any judg- 
ment entered for removing the king's hands, and the part) 


outlawed restored to his possession, the prosecutor of such 


outlawry shall be paid such costs as shall be taxed by b 
majesty's remembrancer, or his deputy, for the eee 


in this court. 


cri 


OUTL AWRY.. GY, | $93 


| Tr an outlawed defendant cause the outlawry to be 2 10 | 
the plaintif has fill the end of the second term after revers- * 

ing the same, and notice thereof given, to declare in. But 2 

he do not proceed within two terms next after notice of re- 


rering the outlawry, the defendant shall have costs, to be | 
taxed by the prothonotary. © A " 


4 


Bur upon appearing and superseding the exigent, the Compl, Soll. 
plaintiff must declare within six or eight days after, other. = Cro. Fr. 65- 
wise the defendant may give him a rule to declare; and if no 
declaration come in within the limited time, the defendant 


may nonsuit the plaintiff, and have his costs taxed. 


Waters an outlawry is not special, but in trespass quare Ashley v. 


Stockwell, 


clausum fregit, the defendant has a right to reverse it at his M. 27 G. 2. 


Barnes, 32 
own expence, on entering a common appearance, and payment — 2 


of costs; if before transcribing the outlawry into the Exche- 1 
quer, on payment of costs up to the exigent ; if after trans- 


cription, to the time of the reversal. 


Is Heeleyv. Hewson, hen it appeared that, _—_— the p. 16G. 2. 
exigent, the defendant was a prisoner in York gaol, the . 
Court ordered the vutlawry to be reversed without costs, upon 
defendant's entering a common appearance. 

| tant Kin 

Bur if che process have been abused, or made subservient B. R. H. 123. 
to the purposes of oppression, the Court will, on motion, ; 
order the plaintiff to nm his own expence. 


AccoxvixncLy, where a man Was outlawed, while AC- ; Anon, P.1W, 
Qq 2 Vent, 46. 


594 . OUTLAWRY. ; 


Adlame v. 
Sa. p. tually in prlson at the plaintiff's suit, the een Was or. 


8W.g. C. B. e ee e 
Salk. . . F. 


Seabroke and. So the plaintiff il subject himself to the 3 
5 — 2. the outlawry, if he proceed in that way, where the defendant, 


T. Jon. 211. 


S. P. Hill v. being at large, never absconded, but appeared daily in public, 


b and might hve ben readily are o proce, or 6 


12 Mod. 413. rected, 


* 
4 


Howeves, though the defendant appeared publicly, if he 
eluded an arrest, the plaintiff shall not be —_—_ af 
the costs of reversal. | 


Holman v. | „ where it appeared, upon a rule to hen 
ere, FR cause, why an outlawry should not be reversed at the plin- 
Barnes, 320.  tif's expence, that two writs had been sued out, and defer 
dant could not be arrested, for, living upon the confines af 
Surry and Kent, when a bailiff of the former county at 
+7 tempted to arrest him, he escaped into the latter, and 80 «t 
the officer at defiance ; the Court discharged the rule, aint 
though it was sworn the defendant appeared in public, yet i 

was evident he kept out of the way to prevent an arrest. 


Fardworthy, So, in another case, a similar rule was discharged, though 
* 322, it was sworn that the defendant was a public visible man, and 
von, bid. vide that no endeavours had been made to arrest him;—the i 
en "ys fidavits as to the defendant's public appearance being fuly 
2323 answered, and it being also proved that he had absconded- 

The Court held that, in case of a total absconding, no endes 


 OUTLAWRY, 595 


Mor tox that an outlawry upon a common capias quare dea am, 
clausum fregit should be revered at the plaintiff's expence, + Barnes, 980. 
on an affidavit of the public appearance and dealings of the Pr. C. P. 151. 
defendant, sworn by himself only. The plaintiff's demand N 
upon the defendant was below 405. Rule enlarged till the 

following term, in order that the plaintiffs attorney might, 


in the mean time, make satisfaction to the parties. 


An outlawry is reversable either by motion, founded on a 

plea, averment, or suggestion of some matter apparent upon 

the record, or, by writ of error, for any matter of fact, as 

death, imprisonment, &c.; it seems, however, to be discre- Vide Barnes, 
tionary in the Court to relieve by motion, or put the parties 

to a writ of error, according to the circumstances of the case; 

and of late years they have gone further than heretofore, on 

motion, the more effectually to expedite justice, save expence, 

and preserve the credit and reputation of the defendant, But 

where the defendant is driven to his writ of error to reverse x Cro, Pr. gg 
the outlawry, either on coming in gratis upon the exigent, or 

upon being arrested on the capias utlagatum, he must, in all 

cues, pay the plaintiff his costs to the outlawry. The party, 

indeed, usually satisfies the plaintiff his debt as well as his \ 
costs, upon reversing the outlawry; as litigating the action 

is only attended with further expence. 


2 
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CONTAINING OTHER CASES, AND GENERAL, 
MATTERS, RELATING TO COSTS. 


* 
1 
oo 
* 
* 
* 
* 


3 


Ian are several material decisions upon the law of cots 
which could not with propriety be introduced under any of 
the foregoing divisions the present chapter will, therefore, 

consist of such cases, and other general matters, relative to 
costs, as have not already been noticed in the course of this 
treatise. Ck 7 | 


Manners g. p Ax action of assault and battery was instituted in B. R. 
12 Ann. against a member of the university of Cambridge; of this 
20 Mod, 155 zuit the chancellor of that university claimed cognizance, but 
the claim, not being made until after general imparlance, ws 
disallowed. And, under these circumstances, the plaintif 
moved, that the defendant might pay all the costs occa- 
Sioned by the motions about the cognizance. But the Court 
Said they knew no precedent, nor saw any reason, that, be- 
cause a third person claimed cognizance of pleas, and v 
refused, the defendant should pay costs. Motion rejected. 


Player 4 Ban- Ix an action of debt upon a bond, though the money vu 
3 en tendered before action brought, and was refused, the plaintiff 


mg erin must have costs. For the statute for the amendment of th* 


. until after action brought, | 
and, therefore, they cannot take notice of a tender be- 


fore. 


Taovcn, in this case, the 4 confercet the wile Broadbent v. 


Wilkes, T. 16 
in his plea, the plaintiff replied, and issue being joined, "Wot pen hy 


verdict, on the trial, was found for the defendant. After- Ts 135 
wards, however, notwithstanding the verdict, judgment was 

ordered to be entered for. the plaintiff, and a writ of inquiry 

was executed. Upon which a question arose, what costs the 

plaintiff should have taxed upon signing final judgment? 

and it was holden, that he should be allowed all the costs in 

the cause, except those of the trial. 


Ix case there is judgment of nonsuit in an action brought Tilt v. Bartlet 
by husband and wife, and one of them dies, the survivor is F. 27e. 2 
liable to the costs; and, pari rat ione, whenever costs become 
due in an action by or against husband and wife, the survivor 
ought to receive them. If damages and costs are recovered 
in an action brought by husband and wife, and the husband 
die after final judgment, the widow is entitled to the costs as 
well as the damages, for these must always go together; and, | 
consequently, as the executor of the husband is not entitled to 

the damages, he cannot be entitled to the costs. And it is 
equally reasonable, in an action against husband and wife, 

that the wife, in case she survive her husband, should receive 

the costs taxed under a rule of court, as that she should re- 
cewe such as are due upon a final judgment; — because 

of the there is no difference, as to the obligation upon a woman, 
"ho curyives her husband, to pay costs between such as are 
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Say. Rep. 126. 
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598 |; dos. 
due under a rule of court, and Such as are due upon a fa 
e | | 


Cruſe v WER Ir in a joint action 3 and wife, a verdict be 
n B. R. M. found for the plaintiffs, and the jury assess the damages 
Abroad ble, beyond the costs and charges expended by the husband about 


the Suit, at so much, and those costs and charges, at 5 
much, judgment that both the baron and feme shall recover 
the costs and damages will be good, though it was found that 
the husband alone was at the expence of the suit, for there 
cannot be one judgment for the costs, and another for the 


Tn busband cannot have execution for the costs, on a plea 
of coverture found for the defendant, without a scire facias. 


Wortley, v. TREE TORE, where on such a plea, in an action of debt 
So oe 5 upon a judgment, a verdict was found for the defendant, and 
ea vit of fieri facias sued out for the costs, commanding the 
| sheriff to levy and pay them to the defendant, and ber bus- 
band, the Court set aside the writ, and proceedings thereon, 
for irregularity, AsnursT, Justice, said, the wife might 
have had process in her own name, because, the plaintif 
having declared against her as vole, he was concluded from 

denying it, 


4 


Chamberlain Ir afeme covert sue another woman in the spiritual court 
and Hewitson, : 


B. R. H. y W. 3. for incontinence with her husband, and obtain a decree 


1 against the defendant with costs, the husband may release 


Foy 8. ide costs; for Since the husband is liable 10 the charges 


, 
t 
ﬀ 
n 
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the uit expended by the wife he Shall have the coats in_re-- Mod. 6g. 


ide etiam 


compence; but if the husband die, they shall go to the wife, 22 Bulatr, 264. 
because they were a chose in action, and not to the represen- Ro. Rep 426. 
tative of the husband. But where husband and wife are divorced 

a mensd et tboro and the wife has alimony, and obtains a de- 

cree in the spiritual court, with costs, for defamation, or other 

injury, the husband, though the marriage still continues, can- 

not release the costs, because they come in lieu of what she 

hath expended out of her alimony, which is a separate main- 

tenance, and not in the power of the 1 0 


Tas king's pardon will discharge any suit in the spiritual Co. g1. a. b. 
court ex Mic io; so it will discharge any suit in such court "Soap el 
between party and party, which is only pro salute anime, or Sed vide Cro. 
reformatione morum, as for defamation, or for laying violent PEI 
hands on a clerk, and such like; for such suits are not to re- 
cover damages, but only to correct the offender pro salute 
anime, and are in truth the suits of the king, though pro- 
zecuted by the party. If, however, the party obtain a sen- Hall's Case, 
tence and costs taxed in a suit in such court, even though it — le ng 
be only pro reformatione morum, or pro salute anime, as for 9 
defamation, &c, the costs are not discharged by a subsequent 
pardon, for in them the party has a particular interest by the 
Sentence, and the pardon only extends to the subject matter 
of the guit quoad any punishment. But if the pardon had watts's Case, 
been obtained before the sentence, there the pardon had dis- S Bell. 335+ 
charged the whole, for then the court could not have proceed- 
ed to any sentence of the principal, and by consequence not 
of the costs, which are but accersary. 


600 oss. 
Lewis v. Whit- A ND it seems, that, though the time to which such pardon 
8 3 hath relation, be subsequent to the award of costs to the 


S. C. Latch, party, if it be prior to their taæat ion, it shall discharge them, 
«po because until the costs are ascertained by taxation, the party 
Palmer v. war- has no interest in them. 


ner, Noy. 91 
S. C. Latch, 190. Contra Dr. Brickenden's Case, Cro. Car, g. 


155+ 
2 Ro. Abr. 


Baldry v- Ir the offence be pardoned after costs are taxed, and then 
Corral che deſendend appeal to a superior court, which gives ne 
costs, whether upon the affirmance or reversal of the firt 
sentence, they shall not be avoided by reason of the pardon, 
because they are not given in respect of the offence, but of 
the award of the former costs, which being taxed before the 
pardon, are not discharged by it, and, therefore, the appeal 
was proper for determining whether they were well given or 
Lewis v. Whit- not. But if the offence for which the suit was instituted in 


Abr.goge the spiritual court, be pardoned, pendin gan appeal, and such 
Noy. 8. pardon relate to a time preceding the award of the costs, and 
Hate, 238. after such pardon the appellant desert his appeal, and the 
2 Hawk. P. C. spiritual court award costs against him in respect of such de- 
* sertion, it seems that he may have a prohibition, because the 

pardon having discharged the costs of the first suit, as well a 


the offence, made the appeal to no purpose. 


en 


Ir is said, that costs taxed to the party grieved for a con- 
tempt in a court of equity are not discharged by a gener 
pardon of all contempts, because it is the common cours 
of a court of equity to award such costs at the pleasure of the 

8 OY judge. But, in one case, the court inclined to think, thut 


2 Hauk. F. C. costs taxed by the prothonotary, upon an attachment for 1 


ubi supra. 


7 - 
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misdemeanor, to the party grie ved, were discharged by a ge- 

neral pardon of all contempts 3 for that they are not costs 

upon a judicial proceeding, but a kind of composition with 

the offender, who submits to pay costs to the injured party, 

to be relieved of the penalty for the contempt, and so not like 

costs taxed in suits in the ecclesiastical court pro e 

morum, &c. : e 15 


Ir, in an action against the Hundred, upon the statute of 5 77 eee | 
Vinton, the plaintiff become nonsuited, the Hundred have a 1 C. B. 
capacity to sue for the costs of the nonsuit, to which they are — 296. 


8. C. Pr 
entitled under the statutes giving costs to defendants. — — 


In one case, the Court of B, R. granted a rule to shew Rex v. Eyres 


and Bond, ma- 
cause, why the costs of the prosecutor should not be paid out vucaptors of 
Houncel, B. R. 
of the money levied upon a forfeited recognizance. The cir- 8 7 G. 3. 125 
cumstances were these: the recognizance had been forfeit- e 
ed; a Scire facias brought upon it; and a levari facias 
is ued; and the sheriff returned 201. levied of the goods and 
chattels of Bond; and that Eyres had not any goods, &c. 
whereof, &, A motion was then made that the master of 
the Crown-office might be directed to tax the prosecutor's 


costs; and that they might be paid out of the sum levied. 


Lox MansF1ELD,—Let the master tax the costs; and 
let notice be given to the defendant and the bail, to shew 
cause, why the costs so taxed should not be paid to the pro- 
*cutor ; and the surplus of the money levied be returned to 
the defendant, or the bail, upon whom it was levied. This is 
the det and easiest method. The king has no interest in 
tis money ;—he is only a royal trustee tor the party, 
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COSTS. 
By the 3 sect. of the 10 Geo. 3. c. 56. (entitled, an It 


for the further preventing delays of justice by reason of pri. 


vilege of parliament) after reciting, that the process by di. 


tringas is dilatory and expensive, it is enacted, « That the 
** court out of which the writ proceeds, may order the iu 
** levied from time to time to be sold, and the money arixin 
te thereby to be applied to pay such costs to the plaintiff, z 
«« the said court shall think just, under all the circumstan 
te to order; and the surplus to be retained until the defe. 
« dant shall have appeared, or other purpose of the yrit be 


dc answered.“ 


4 


Martin v. 
Townshend 


Tu Court will not discharge a rule for selling the isus 


andSawbridge, levied upon a writ of distringas, though the defendant ap 


B. R. P. 11 G.3- 
5 Burr, 2725. 


Raban v. Plan-  T'1ER2FORE, Where writs of distringas had issued agin 


tow, B. R. 
P. 11 G. 3· 


5 Burr, 8786, 


peared before any issues were actually levied, except up 
payment of the costs of issuing the distringas ; for these ct 


are not to attend the event of the suit, but are to be paid v 
the plaintiff immediately, and at all events, whether he final 
Succeed in the suit or not. 


Tux 10Geo. 3. c. 50. relates to all writs of distringas,i 


general, and is not confined to such as are issued gin 


members of parliament, or concern privilege of parliameit 


only, as it's title and preamble seem to import. 


the succeeding sheriff, for not bringing in the body up! 
cepi corpus returned by a former sheriff since gone ont d 
office, the Court, on motion, ordered the issues to be ll 
and the costs then incurred by the fault of the sheriff os 


LI 


| COSTS. 1 607 
nnd and paid to the plaintiff out of the money arising there. 

y; and the residue to be retained, in order to answer the | 

ent of the suit. 5 | 


Tross v. 


Taz plaintiff in a foreign attachment shall not recover Michell, B. R. 
gainst the garnishee. 9 | 
yer - 1 1 
J | 8. C. Ele. Elis 
272. . 
80 no costs are — by the plaintiff in a writ ee 


udita OO 


Ir the holder of a bill of exchange bring separate actions neva" 1 
zpainst the acceptor, the drawer, and indorsors, at the R. 41 Ee. 3• 
ume time, the Court will stay proceedings in the action Sabre. | 
gainst the drawer, or against any one of the indorsors, upon s race ©. 41 
jayment of the amount of the bill, and the costs of that Par- a Bl. 249 
icular action; but they will not stay proceedings i in the action 3 
gainst the acceptor but upon payment of costs in all the 

dther actions, for the acceptor is the original defaulter, and 

gainst him all the costs occasioned dy his default may be 


obere \ 


IT is impossible to lay down any certain rule with regard. 
o the allowance of costs upon motions in the courts of law. 
ts on such occasions are arbitrary, and rest entirely on the 
termination of the Court, upon weighing all circumstances, 
th as to the quantum, and also whether there shall be any _ 


In one case, the Court of Common Pleas refused costs, on 
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Waldron v. 
Norris, C. B. 
T. 11 G. 3. 
2 Bl. 76g. 


Golding v. 
Grace, C. B. 
H. 11 G. g. 
4 Bl. 749. 


was holden by De GREY, Chief Justice, and BL acxsroxs, 


COSTS. 


denying a rule to chew cause, though it was opposed in the 
first instance. : | 


As where, the defendant gave notice of an intended mo. 
tion, which the plaintiff, for the sake of expedition, oppoxed 
in the first instance, without waiting for any rule to shey 
cause. The application appearing to be frivolous and ill. 
founded, the defendant took nothing by his motion. And it 


Fustice,—that the plaintiff was not entitled to the costs af 
this attendance. As the defendant took nothing by is no 
tion, there cannot be a rule to pay costs, though when a rule 
nisi is discharged by a subsequent rule, costs may be added in 
that rule. It was in the plaintiffs election to appear or not 
in the first instance, and if, for expedition, he make his option 
to appear immediately, and oppose the granting of any rule 
at all, he purchases that expedition at the expence of his 
costs. But it seemed to Gov, Justice, that the plaintif 
dught to have these costs 3 else it would be in the power ofary 
litigious party to plague the other with frivolous motions, 
and put him to perpetual expence. NAx xs, Justice, having 
been counsel in the cause declined giving any opinion. And 
$0 no rule for costs was made. 


Ax p though a declaration may be delivered de bene cut 
in the Court of Common Pleas, on the return day of tht 
writ, and it shall be good for many purposes; yet, being u 
favour of the plaintiff to expedite his cause, it cannot be de- 
livered, so as to charge defendant with the costs of the dech. 


= TT FT 3 3H 23 


COSTS. 605 
ration, till the appearance day of the return. For the four 
days of grace are allowed to defendant to make an end of the 
cause by payment of the debt, or otherwise. 

' 
Tus granting a trial at bar being a favour, the Court may Holmes, leszee 


of Brown v. 


lay the party applying for it, under the terms of paying bar Brown, B. R. 


costs, if there should be a verdict against him, and of re- 4 


ceiving only nisi prius costs, if he should succeed. —— 
AyLAinT1FP being nonsuited, the defendant took out a Wills v.Crabb, 

feri facias, and levied part of the costs, and, at the same time, E. 22 3 * 
took out a capias ad satisfaciendum for the rest, and took the 

plaintiff in execution, which being irregular, the Court set it 

aside with costs; the defendant upon this moved, that the 

proceedings against him, on account of these costs, should be 

stayed, upon his entering up satisfaction on the judgment 

obtained by him, for the sum at which the costs for the irre- 

gularity were ad. and, upon shewing cause, the rule was 

made absolute. 


Ir bail above, or to the action, be not put in and perfected 
vithin the time limited by the rules of the court for that pur- 
poxe, the bail - bond given to the sheriff upon the arrest, be- 
comes forfeited, and the plaintiff may either take an assign- 
ment of it, or proceed against the sheriff, for yot bringing in 
the body. But if he elect to pursue the former method, and 
bring actions against the bail on the bond, the Court will stay 
proceedings therein upon terms, among which the payment 
ol the costs incurred by the assignment of the bail-bond, as 
ard by the master, is always included. 
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Mitchell v. BAIT below, or bail to the sheriff, are liable to pay the nal 
Gibbons, C. B. uw 
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Barnes, 96. proceed on the bail - bond, and the bail, before the Coun ill 


M. 29 045 debt to the plaintiff, though it should exceed the zum svom b 
— Wen, and costs, to the full extent of the penalty of the bail bond. And 
$0: — the Court will not relieve such bail, eyen upon the death of 
Orton v. B. F. the defendant in the original action, where the plaintif nigh 
4 SAN | have had judgment against him, in case bail above had ben 
Barnes, 1124 put in and perfected in due time ;—but if the defendant die 
| before the plaintiff could possibly have had judgment agzing 
him, supposing that bail above had been regularly put in ad 

perfected, the Court will stay proceedings on the bal. bot 


on payment of costs on] 


11 


Willoughby So if the plaintiff in the We die before july: 
T. 10 C. a. ment could have been recovered therein, the proceedings on the 
Nulli, . bail- bond hall be stayed on payment of costs; but ir ut il 
Wilkin, , after judgment might have been obtained, his executor un 


stay the proceedings, must pay both the debt and costs. 


Walker v. In an action of debt upon a bail-bond, the defendant 
are eg moved to stay proceedings, on the ground that he had pul 
NI. $46. his principal's whole debt, and his own costs, all but fory 
shillings, which he had tendered but the Court of Con- 
mon Pleas, on considering precedents, held, that the costs d 
the actions against the principal, and the other bail, mut 
also be paid, before proceedings could stay. 


© TY © & © © 5 


z 


3 Ba1L above are not liable beyond the um vom to, u. 


R. M. 36 G. b 
Tidd's dong the costs. 


n. kson v. B. R. H. PR 5 Ege. 
S R. H. 20 G. 3. Doug. 2 ed. go. Vide Reg 5. L. 5 


1 


Aup where the plaintiff, out of the penalty of a FRY Baldwin. 
nizance of bail, levied not only the money recovered, but H. 2 G. a. 
come costs, not included in the judgment, but such as he had 2 | 
rely been put to; it was holden, that though equitable costs 5 
may be levied out of the penalty of a bond, yet it was too hard 
to suffer it to be done against the bail; and the overplus mo- 


nn „ 


K. , @S #4 


Balk, in the original action, are not liable to the costs of a e 
Errington, 
writ of error brought in the Exchequer- chamber, upon Con. Eliz. $87. 
which the judgment is affirmed ;—for their engagement ex- RAS 


tends no further than to the N in the court below. Jac. 636. 


K K & 8 &S 


dp. 

th Bur where the bail, after GE OR ou a Scire  facias against Ritson v. 

| Francis, B. R. 
al them, moved to stay execution, the principal having brought M. 4 G 3. 


error, and they undertaking to pay the condemnation money 8. 5 y . 


and the costs on the scire facias in four days after affirmance, wang CE 
the Court, there being, in this case, no bail on the writ of 

error, made the bail in the original action, undertake to pay 

the costs of the writ of error also, in case the judgment was 

armed; saying, it was a favour they were asking, and 85 

hould therefore submit to 17 185 terms. 


2 8 


Ax attachment had been granted against Mr. Plunket, Rex v. Plan- 
upon the application of Sir Thomas Frederick (the plaintiff 15 . . | 
in an action brought by him against Mr. Lookup), for Mr, 2 8. 
Plunket's not appearing to give evidence, in obedience to a 
"pena regularly served upon him. Mr, Plunket swore, 
on his examination, that Sir Thomas had undertaken to 
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| Cos Ts. e ö 
give him further notice, if it should be necessary for him to 4 
attend; but that Sir Thomas neglected to do it. And he 
swore, that he had been subpenacd on a former intended trial 
of the same cause, and had then attended, but the trial did 
not come on. He further swore, that he would have at. 
tended, if he had received such further notice from Sir Tbo- 
mas to do so. Whereupon the master of the Crown-office 
reported, that he had cleared himself of the contempt. 


T xx Court, after declaring it to be contrary to their gene. 
ral course and practice to give costs to persons who had 
purged themselves of contempts upon their examination, in 
consequence of attachments which had been granted against 
them by the court, on cause shewn, thought that it ought to 

be done in this particular instance; because the prosecutor | 
must, within his own knowled ge, be satisfied that this com- 
plaint was ill-founded and vexatious. They, therefore, or- 
dered costs to be paid by Sir Thomas to Mr. Plunlet. 


Reg. B. R. M. In all actions in the King's Bench, in which the plaintif 
MAPS Shall proceed against the defendant by special original writ, 
and shall recover less than the sum of fifty pounds, he shall 
not, on taxing costs, be allowed any more or other costs than 
dae would be entitled to in case he had proceeded by hill 
except in such actions in which he could not proceed by bill 

or in which any defendant shall be actually outlawed. 


EE I OE S Þ 2 


© & & W- 


2 Pier- WHERE a debt arizes before, but a verdict is obtained, and 
WG. r. e costs taxed, after the bankruptcy of the defendant, though 
| 29. 2 ER 


co87s. 7 609 
previous to the allowance of his certificate, the costs relate to, Graham v. 


and are considered as part of the original debt, and the certi- 25 — 
nnn | | : ber. 18 


105 neee delhi e 1 v. Har- 
commission of bankruptcy against the defendant, he is en- 19 C. O. 4 Kl. 
titled, notwithstanding final judgment should not be signed 
till after the commission was taken out, to prove his costs as 
well as his debt; for the costs de incremento, when taxed, 
ue annexed to those assessed by the jury upon the verdict, 
and become consolidated with them by a fair and equitable 
relation of law. 1 


And there is no distinction, with regard to this point, be- Longford v. 
tween an action of debt qr assumpsit, and for a tort, where a 25 C. 4. 


ton for words, the plaintiff obtained a verdict, with 104. da- 487; 3: CH 
mages, The defendant, between the verdict and judgment, 

became a bankrupt, and was, afterwards, taken in execution 

upon the judgment, It was moved to discharge him out of 

custody, upon the authority of the cases of Grabam v. Benton, . 


Blandford v. Foote, and Aylett v. Harford. 


it 


© AcainsTt the motion, it was insisted, that the cases cited 
i, ere founded on actions brought for an existing debt, at the 
time of bringing the action; which was not the case here, for 
ben, at the time of the bankruptcy, there was nothing but a 
nere right to recover damages. 


8. L. 


bor the Court held, that there was not, as to this parti- 
R r 


—— a * 


Benton, Wils. _ , 


Ellis, B. R. P. 


judgment follows the verdict. Accordingly, where in an ac- Cooke' ed. 
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Cited 3 Wils. 
/ 270. 1 Atk. 
140. acc. 
Sed vide 4Burr. 
2445. where it 
is 821d, that this 
case was after- 
wards over- 
-ruled by Lord 
_ Northington, in 
a a cage ex parte 


-- 


COSTS. 


cular, any distinction between a tort and a contract; and the 
rule, for discharging the defendant, was made absolute. 
Bur this point is said to have been ruled differendy a4 
case ex parte Todd; which was ejectment, wherein a verdict 
was given for the plaintiff at the summer assizes, with ns 
minal damages; in the succeeding vacation the defendax 
became a bankrupt, and in the next term the plaintiff agi 


final judgment, and had costs de incremento then taxed af 


Talbot. allowed to him. Loxv, HENTE x held, these costs did ng 
| become a debt till the judgment, and were connected th 
: „ with, and that the plaintiff could not be permitted to pro 
tthe same, as a debt under the commission. K 
Ex parte Cos rs in equity do not become a debt till after they u 
! 2 taxed. Thus, where one Sncaps was committed for 2 un 0 
| 8 tempt in nonpayment of costs, which were taxed subique it 
236. to his bankruptcy, but the order for the taxation vu r 
before itz upon a motion for his discharge, upon the vf 
of the debt being discharged by his. certificate, it beam rz 
question, whether this was to be considered as a debt m | 
ö anterior or posterior to the bankruptcy? 
Tas Losb CnANcELLos observed, it is generally en 
that where several distinct acts are necessary for the © pa 
' pletion of any husiness, the completion refers to the ine i 
. tion. But the question is, whether the making an ordert th 
a be considered as such inchoation? And he said, he thought! ber 
clearly could not. That it might as well be said, th* Her 
mages assessed in trespass are to have reference to the ne 


cos rsS. . 61 
hich they certainly have not, for they have their origin 
the judgment. He took it to be clear, that in all in- 

ices in the Court of Chancery, the {azation constitutes 
de demand; and as the taxation was subsequent to the bank- 
yptcy, the debt is $0," ee e n 
harge the bankrupft. | 2 1 e 0 
Tut courts have always strongly discountenanced an un- 
; prolixity in pleading; and where a party extends Vide Cowp. 
Per in a cause merely with a view to harass his Doug 
atrgonist, he will besides, sometimes, drawing down upon 
imself a heavy censure from the court, generally, subject 
imself to the costs incurred by the superfluous parts of the 
cord, which the court will order to be struck out. 


On a reference to the master, to report through whose 

il the pleadings were extended to so enormous a length, Yates v. Car- 
reported this to be an action of trespass, battery, and false B. R. H. 26. 3. 
pprionment, against eight defendants, commenced A. D. 8 
751. That in the declaration there were three counts for 
ie trespass, and two for false imprisohment: that there were 
y · even several pleas of justification by these several de- 
ts; which, with replications, traverses, novel assign- 
tents, and other engines of pleading, amounted at length to 
Paper book of near two thousand sheets. He was of opi- 
ion that the fault lay principally in the length and intricacy 
the declaration; the action being only brought to try, whe- 
per the freeholders and copyholders of the manor of Ellerton, 
Torlubire (whereof Luke Robinson, E3q. a barrister, was 
9 | 


lisle andothers, + 


5 . COSTS. 

lord, in right of his wife) were entitled to common in a ground 
called the Inclosure. That the declaration was 50 catching, 
by running changes upon the several defendants, and the 
Seyeral names of this. ground, that it was necessary for the 
defendants to guard every loop-hole, which made their ple 
so various and 50 long. That Robinson had declared, he ha 
drawn the declaration i in this manner on purpose to catch the 
defendants, and that he would scourge them with a rod d 
iron. That in another cause, for the same question, brought 
against the same defendants (in Robinson's own name) the 
art was $0 far improved, that the paper book would amount 
to three thousand sheets. 


the 


Kobinson, in propria persona, shewed cause aguinst thi 
report; and insisted, he had a right to do what he had dons, 
and that he thought the whole declaration necessary. The 
court strongly inclined to fix some heavy censure on him; but 
desired, that previously the question of right might be tried 


| Tas cause, accordingly, went down to trial on a feigned 
issue, Carlisle being plaintiff, and Robinson defendant. bi 
the defendant Robinson made default at the assizes, and8 
verdict was had against him. And now, upon motion, al 
solemn argument, the Court directed this verdict to be & 
tered of record, and all the costs incurred in every 5tage 
proceeding (which amounted it was said to near 1000 
to be paid by Robinson. | Fen 


Howavan, dec a Claintif: ern insert more count 
his declaration than are necessary, the court will not order bi 


— 


to pay costs, ware that mods OY is men 
the general practice, in such cases. . . | 


AccoRDINGLY, where rtr reported that the de- Nicholson v. 
ration, which was upon a policy of insurance, consisted of der. 
counts; ist. for a total loss, on a policy subscribed by Neeb de 
he defendant himself; 2d. for an average loss, on a policy 

ubscribed by the defendant himself; 3d. for 61. per cent. to 

e returned (it being averred, that the ship departed with 

ronvoy), on a policy $ubscribed by the defendant himself; 

4th, th, and 6th, exactly the same with ist, 2d; and 3d, 

respectively) with this difference only, that these three last 

unts alleged the policy to have been subscribed by one M. 

F. S. the defendant's then agent, factor, or servant, in that 

half by him duly authorized, appointed, and deputed, for 

hat purpose; 7th, for money had and received to the plain- 

ifs use. The master thought, that four counts were suf- 

cient ; viz. either the three first, with the last; or else the 

th, 5th, and 6th, together with the last. - 


Loxy MansrieLD said, —it was unnecessary to declare 
double, with respect to the signing of the policy, that is to 
ay, once as upon a policy signed by the defendant himself; 
| again, as upon a policy signed by his agent, for him. 
at the better way was to declare according to the truth, 
hich was, upon a policy signed by 8. as agent for the de- 
fradant, duly authorized by him in that behalf. | 


Tux Court ordered the three first counts to be struck 


. 


* Anon. C. B. H. Ir indecent or a are upnecessarilyiy 
2 Wils 20. troduced into a declaration, the court will, on motion, ond 
=D . eee e eee eee e 


FF Sid len indictment, i 
| serts unnecessary recitals, the court will make him pay cot 
The Kingy | Thus where, in an indictment for perjury, which had beam 
| 19 C. 9. moved by certiorari, from the quarter sessions for Middlaes, 
| all the continuances on the former prosecution, &c, ven 
: N stated, which are rendered unnecessary by the 23 Cen. 
c. 11. 8. 1. the court ordered that it should be referred # 

the master, to see what part of the record was unnecezury 

N and that the clerk of the peace should pay the erpence 
nn ML ; 


The King » v. e eee e e 

: Sy E. of the pone of the city of London to papa cans vid 
had occasioned by returning. an indictment with a c 

anno quarto, instead of anno tertio, upon a certiorari to! 

sittings of nisi prius at Guildball, by means of which t 

_ defendants were acquitted there, nn 

.a rule to shew cause. 
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B. N. P. 88. WII an action of trespass bende for the recc 
of mesne profits after a judgment by default, in an ej 
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"inet the casual ejector, it is usual for the plaintiff to reco- 
the costs of the ejectment, as well as the mesne profits. 


7 of 


zor, in the following case, though the jury did not include 
be costs of the cjectment in their verdict in an action for the 
ncs2e profits, the court refused to set it aside. The circum- 8 
ances were these; the defendant suffered judgment to go by R. H. 28 G. 3. 
{fault in this action, which was trespass for mesne profits Aris 
a recovery in ejectment. On executing the writ of in- 
uiry, the jury gave their verdict for the rent of the premises, 
wt did not include the costs of the ejectment. The de- 
lant became a bankrupt after the judgment in ejectment, 
d before the present action was brought. A rule having 
— to thew cause why the inquisition dhould no- : 
e en 
ent in their damages. 


in. 


AnunST, Justice, said, This is an application to the 
liscretion of the Court to set aside the inquisition, because 
he damages given by the jury are too small. There is no 
wobt but the plaintiff had another remedy for the costs of 
he cjectment; for being a liquidated debt, he certainly might 
are proved it under the commission. And as he has neglected 


ich do that, and chosen to take the chance of recovering in an 
t lique way more than he could have recovered in a direct 


nanner, and has failed, I own I am not disposed to assist him. 
Though in many instances, in actions of trespass for meine 
profits, the jury take into consideration the costs incurred in 
ecorering the possess ion by ejectment, yet it does not appear 
tome, under all the circumstances of this case, that they were 
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wick is made to the discretion of the Court. Although th 


the costs under the commission of bankrupt which has izuel 


tax the plaintiff his costs upon the consent rule ; and if the 


ors. 


bound to do so here. Poe the eee ins 

were made for the benefit of unfortunate persons, who, in © 
giving up their whole substance for a fair and equal distri. 

bution among their creditors, are entitled to be-discharged of 
all debts due previous to their bankruptcy. 


Gueen,+Fugtice This is like a motion for a new trial, 


jury might, if they had pleased, have given the costs of the 
ejectment as consequential damages in their verdict in thi 
action, yet, as the plaintiff might haye proved his debt for 


against the defendant, I do not think that the jury, in not 
including those costs in the damages, have so far done wrong, 
as to induce us to interpose, pi 
Rule discharged. | ks 


=” © © -< «© © = ww Aa xXx mas 


Ir the defendant, on the trial, in an action of ejectment, do 
not appear, and confess lease, entry, and ouster, the plaintif 
on the return of the postea, upon which the cause of the noni 
is endorsed, is entitled to judgment against the casual ejecta. 
And, afterwards, on application to the proper officer, he vil 


defendant refuse to pay the same on demand, the court wil 
on affidavit thereof, grant an attachment against him. 


Uron the trial, in an ejectment, one of the defendants 
fessed lease, entry, and ouster, and a verdict was found ax 
him for one third of the tenements in question. The ache 
defendant did not confess; and against him the Pint 


- COSTS. | f ; 617 
moved for costs, which, in this case, he could not have upon 
the common rule by consent. The court made à rule to 
FP 
nee 


! 


3 


rer and eee ee ee ee e e 


a usual in such case, were found not guilty. Plaintiff obtained * 
5 leave to sue out an babere facias possessionem on the judg- 45 
ment against the casual ejector, as to the latter defendantsz. 


and got his costs taxed on the posten; for which costs he 
thereby could only have remedy against defendant A. He 
then moved, that the prothonotary should tax his costs 
against B. (one of the defendants who did not appear and 
confess) on the common rule by consent entered into for 
nn 
mn | 


Ir the lessor of the plaintiff, in an ejectment, die before Thrustout v. 
the commission day of the assizes, and the plaintiff be non- — | 
suited at the trial, by reason of the defendant's not confessing 
lease, entry, and ouster, the executor of the plaintiff's lessor 
is not entitled to have any costs taxed upon the common con- 
zent rule, it being merely personal; and if there had been u 
verdict for the defendant, in this case, he could have had no 

E 

hat 3 bini died after the trial of Goodright 

. the costa, taxed upon the common rule by consent, Barnes 119 
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were ordered to be paid by the defendant to his personal re. 


presentative. 


Ir the plaintiff obtain a verdict in an ejectment, be ] 

have a capias ad satisfaciendum, or a fieri facias, for the 

Costs, and an babere facias possessionem for the possesion 

separately; or an babere facias pos sessionem, with a capias 
ee fan or fieri arias; for the costs in one writ 


* 7 05 


2 Cro. Pr. 20g. 
Imp. K. B. 3 


4. 443- 


Pp a 06 


Ae W ee found for the de- 
fendant, or the plaintiff is nonsuited for any other cause than 
the defendant's not confessing lease, entry, and ouster, the 
defendant must proceed to tax his costs on the postea, 35 in 
other actions, and sue out a capias ad gatisfaciendum agunt 
the plaintiff: and if, upon shewing this writ under seil to 
the lessor of the plaintiff, serving him with a copy of the rule 
by consent, and demanding the costs, he do not pay then, 
the court will, on an affidavit nnn 

ment N 


* 


z 
* 


— 


5 Im C. P. 
= 3 


; e 


ciendum against the plaintiff in the Common Pleas; for i 
that court, after a defendant in ejectment has obtained i 
| verdict, or the plaintiff has been nonsuited upon evidence 2 
$$ nag tte trial, the practice is for the prothonotary, after taxing 
the costs upon the postea, to mark them upon the common 
k rule; which must be shewn to, and, at the same time, a de- 

| mand made of the costs upon, the lessor of the plaintif 

| x 6 personally, either by the defendant, or by his attorney on 
Word, named in the consent rulez and if upon affidavit 


= = @ Ss = = 2 


| COSTS. „„ 
Aach demand, and of the lessor of the plaintif's refusal to . 
pay the costs, in which it seems both the defendant and his 
anorney ought to join eeepc 

k 


Bur where the 6 of the olaihtiff was a peeress, 4 Thornby en 
Court refused to grant an attachment againzt her person, for Buchs eile. 
nonpayment of the costs taxed after a verdict for the defen- wood Tu Fr 
rere 
an attachment, as to her goods and chattels, er ee 
issued; which FIG mme made absolute. 


. 


Each defendant i is answerable for the whole costs Wilson v. Foot 
therefore in an ejectment against several, where the defendants ON” 
defended severally, at the assizes one confessed, and had a 
rerdict against him, the others did not confess. The Court, 
upon application, said, the officer must tax the same costs 
against all the defendants; and if, after the plaintiff has had 
«atisfaction against one, he should take it against another, 

«uch defendant _ apply to the har N 


Won the trial of a cause, 8 into a rule Hammond v. 
by consent, that a verdict should be found for the plaintiff, Rs, Cc 
Cas. Pr. C. F. 
reerved for the opinion of the Lord Chief Justice, and if he 218 Barney - 
thould be of opinion for the plaintiff, then the verdict was to 
stand, and if he should be of opinion for the defendant, then 
the verdict was to be void, and the plaintiff was to pay the 
defendant the costs of a nonsuit. The rule of nisi priu was 
made a rule of court; and, afterwards, the point reserved be 
ing determined in fayour of the defendant, the costs of a non 


vhich was only to stand as a security, and a point of law was b. 4 r 4M |; 


| auit were taxed upon the rule. Subsequent to this taxation | de 
TY the defendant died, and it was resolved, that his executor of 
| was entitled te the costs, and an attachment was granted pe 
een een neee 8 * pl 
Fe = T 
W en eee 2 
Thorntor, = against the plaintiff for costs, but before the ame were paid, fo 
Sed oY te Court held the administratrix of the former entitled to be 
; the money, — as 200068 U 
a Ts thereof. 0 | ch 
6 | | | an 
: A A may 8 by the jury, in their verdict, al 
H for damages and costs, because the word damna in it's largest ju 
4 | renee inviudes.cots, they beings. damage. nn 
ph PRADO OR) Separately. A 
W * | thi 
ö | 5 che former case, eee, the plaintif cannot have 
| judgment beyond the amount of the damages laid in his de- pe 
h claration, because the damages and costs being entirely asses- By 
4 sed, non constat how much is given for the one, and how by 
i 3 v much for the other, and the jury may, possibly, have given * 
; : greater damages than the plaintiff has declared for. Thus 
1 . if, in trespass, the plaintiff, declare to his damage of twent) 
E jury assess the damages and costs of svit 
. 1 Ro. Abr. 678. 


1 pl 11. Jointly to twenty-two marks, he can have judgment only for 


S TT D _ 


twenty marks, the 2 mentioned in his declaration. 

| : 1 ar * ˙ tas 8 
Pilfold's Case, 5 he 
| 20 Co. 116. damages to the extent of what the plaintiff has declared ior, 


8. C. Cro. ] ac. 


3 XY 2. eg rey cout 


2. 


15 COSTS. El BEE ate 6 
— in the declaration. n in * den i Ro, amy 
of trespass, the plaintiff alleged his damages to be forty Eli $44 568. 
pounds; and, at the trial, the jury found a verdict for the Op. Yoby, 76. 
plaintiff, and assessed 49 “. for damages, and 20s. for costs. 288. 
The plaintiff entered a remittitur for 91. parcel of the da- 
mages, and prayed judgment for 401. the damages declared . 
for, with increase of costs. And, costs de incremento hdving 
been taxed at gl. judgment was afterwards entered for 50l. 
Upon this the defendant brought a writ of error in the Ex- 
chequer-Chamber, and assigned for error, that the damages 
and costs together amounted to more than the damages 


alleged in the declaration. nnn consideration, the 
ann 


. juey he eden inthe entry of Hep v. Cuy, 
Ee 
the judgment, it will be error. And where the costs de incre- Biatop's Cane, 


R 

mento were, in the entry of the judgment, said to be assessed * LO Ov 

ber juratores, instead of per curiam, it was held to be error. ; 

But, if judgment be given for the damages and costs assessed Goose v. Pen- 
ton, Keb. 391. 

by the jury, the want of judgment for costs de incremento is 

not error. | | 


Cos rs de increments ought to be said to be given ad _ Good's Ce, 
litionem que rentis; and, formerly, if these words were omit- Mt cob 
ted, or even misplaced, in the judgment, it was error. - But, 
by the 16 and 17 Car. 2. c. 8. s. 1. no judgment after a verdict 
in any action, or upon a nonsuit in replevin, shall be stayed 
or reversed, for that the increase of costs are not entered to Et vide 4 Ana. r 
be at the request of the party for whom the judgment is my 
given; nor by reason that the costs in any judgment what- 


62 5 COSTS. 


T2 8 nnn vy ammo the plaintif; bu 
OO.» $uth ornissions, defects, and all other matters of a like na. 
mtture, not being against the right of the matter of the uit, 
=, nor whereby the issue or trial are altered, shall be amended 

by the court where such judgments shall be given, or into 


7 


11 1 e eee ee 
4 5 t 
1 ee . debt, if there be no writ of inquiry to 
j ascertain the damages sustained by the detention of the debt, 
| the damages assessed by the Court, as well as the costs of the ie 
suit, should, in the judgment, be stated to be given with the ve 
| assent of the plaintiff ; but the omission of such statement, de 
it should seem, is aided by the 16 and 17 Car. 2. or, at least, ju 
Ar me may be supplied at any time. Accordingly, in Tully v. th 


Raym- 197%: Sparkes, which was an action of debt upon bond, and judy: 
Vie Cenb. ment for the plaintiff upon a demurrer to the defendant's 
220. _ plea, the Court of King's Bench permitted the words er 
 assensu to be inserted in the judgment after a writ of error 

had been brought, and argued, in the Exchequer-Chamber. 


80, if a manifest miscomputation, or any plain mistake in 

4 Burr. L, figures, should appear on the face of the record, with regard 
pl. 6. to costs, it may be amended; as, for instance, if the da- 
bs mages are said to have been 60 l. and the costs 30 l. which 


3 in the whole to 1001, 


7 Mod. 129. Ihen, that, Wee be entered up with a blank for 
the costs, they cannot be afterwards inserted. 


Green v. Cole, Ir the jury assess costs in a case, wherein none are recover- 


— 


_—_— 623 
able by law, tn cet entered nullo habits 


N da 2 
which costs are recoverable by law, but if they omit or re- . . > 


H. RI. 
fuse to do so, the Court will, on motion, order costs to be Vide a Lil 
taxed, and endorsed on the . e «472 


* * 


In an action enim the plaintif declared upon two ke v. 


| Reyner, Cro. 
xeveral promises; plea non assumpsit 3 and, at the trial, a Elis. 587. $0. 


verdict was found for the plaintiff, and several damages as 2 185 
cessed, with entire costs. A writ of error being brought, the 
judgment was reversed as to one promise, and affirmed as to 

the other, and the entire costs. | | 


80, in a subsequent case, in which the plaintiff declared ok bx. Miles 
upon two sets of scandalous words, spoken at different times, S. C. 1225 8 
and obtained a verdiet with several damages, upon which one e 
entire judgment was given for damages and costs. One bet Che. Jac 414. 
of the words not being actionable, the judgment, on error 
brought in the Exchequer- Chamber, was reversed guoad the 
damages for those words, and affirmed for the other damages 
2 | 


2 


Ir bai FOMGPI EDS... ork 2 Salk, 206. 
zire costs, are not to be extended beyond the letter, but are K. H. . 

. 8 006, 
mme a 1 46 


Tz Court wil grant a atchmeat again 3 + Lill Abe: 
+ 4578. 
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Barnes, 120. 


2 9 


s Burr, 3 


11 x 167. 


| cidental charges of the execution, must be paid by the plain- 


of the execution, which, in that case, must be sustained by the 


don for the corts is in the ame predicament, for he c 


holden, that the heriff is not en- allowed by the statute of 29 Fi 


| cos rs. 
| Urne Ewe tins ue 6 rele dr 68h nt 
contempt of court not to obey the rules thereof. But, in 

order to obtain this attachment, an affidavit must be pro- 
85 party entitled to receive them, or some person by him duly 


A 


me 

tac 
Abu of costs must be made at the time of serving da 
the rule; and an attachment for nonpayment of costs, taxed bo 


and liquidated, will be granted in the first instance, without 
making a rule to shew cause; and . be moved for on the 
last 988 of a term. x 3 * 

Tu aw allowed to a plaintiff after obtaining judg- 
ment in an action on a simple contract, or for a debt certain, 
only extend to the time of signing final judgment. In such 
case, the expences of levying, (1) together with all other in- 


tiff and not by the defendant; for the sheriff can only ler 
on the defendant the sum which is given by the judgment. 
But if the judgment be for a penalty, the plaintiff has a right 
to receive the whole of his debt, independent of the expences 


defendant. A defendant, if he prevail, and take out execu- 


(2) In Woodgate v. Knatchbull, B. any other charge for levying up 
R. M. a8 G. g. 2 T. R. 148. it was an execution, than the 


uled, in point of atrict law, to take c. 4. 


— 


. | | 10 4 
| COST, «= * Way © 
. | * | 
only levy the amount of such costs, and that, at his own e- | 
pence. yy Po FR M une, . En 5 le 3-04 | 


ww by 5 , ” . » # TE 
* 5 . f , + 


Ir 3 the Court, or one of the Cub. H. c. P. 
judges, to tax the costs, and make a special rule for their pay- . 
ment; upon service of which, and refusal of payment, an at- 
tachment issued against the refractory party. But, at this 
day, costs are taxed, in the King's Bench, by the master, and, 
in the Common Pleas, by one of the prothonotaries, upon 
the attornies or agents of the parties attending them at their 
respective offices for that purpose. After the taxation, the 
master or prothonotary, marks the amount of the costs on 
the postea, inquisition, or demurrer-roll, as the case may be, 
when final judgment is said to be signed, and the successful 
party 21. immediately take execution. 


* 


> 


War any extraordinary costs have been incurred in a 
cause, and generally in country causes, an affidavit (in which 
it is customary for the party entitled to the costs, and his at- 
torney to join) stating the particulars of such extra expences, 
ij requisite to enable the proper officer to make an adequate 
taxation, And it is said, that more than ordinary costs , Lill. Abr. 
ought not to be taxed until the attornies on both sides have all 
deen heard for their clients, and an affidavit of the obsts pro- 
duced, except, where one of the attornies, having had notice 
of the intended taxation, neglects to attend. It is usual to 
de such notice to the attorney or agent of the party liable to 
the costs ; but as this is a matter of courtesy, and not of right, 
it may be prudent, in some cases, to take out a rule from the 

| 8 5 


I 


541 


626 * 5 P | 5 .COSTS. 


| office of the clerk gf the rules, in the King's Bench, o fron 
| that of the secondary, in: the Common Pleas, to be present u 


1 | 5 the taxation, which, when served on the opposite party, 
þ | 3 Enden it incumbent on him to give notice. 
Ke LOTS | 2 FE 90 
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PRINCIPAL MATTERS: | 
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A : 
ABATEMENT. Vide Jouzxsts Accounts, No. , 2. 
A Derenpant is not entitled to costs, where there is a default in 
the original writ, and the plaintiff is afterwards nonzuited e 131 


2 Nor where there is a plea in abatement, which the plaintiff confesses, 


and enters a nil _— per breve ibid. 
3 But defendant shall have co 


and the plaintiff be afterwards nonsuited at the assizes 


ADMINISTRATOR. Vide ExzcuTor. 


. ADMIRALTY... 


1 Costs are recoverable in an action on the 2 H. 4. c. 11. for having been 
wy (es, impleaded in a court of admiralty, for a thing done upon 


| 8. 47S 
AGREEMENT. 


detween party and party 


424 
AMENDMENT. Vide FoxMa PaurzRis, No. 8. 


for leave to amend defective pleadings 345 
2 But now, generally speaking, the respective parties in a suit may ob- 
tain leave to amend on payment of costs «a 47 
3 By which, however, must be understood such costs only as the al 
party must necesserily incur by the amendment | 


5 Costs upon the amendment of a special verdict . 


3ST 
6 Writs of error, wherein there shall be any defect, shall be amended 
by the respective courts in which they are returnable, 5 Geo. 1. c. 13. 


| 331 

And it hould seem, that writs oferror may be amended without costs 352 

$ Upon what terms the court will, after error brought, permit the de- 
lendant therein to amend the 1 * 6 | | 353 
$2 5 


sts if issue be taken on such plea (9, Lie | 


A 


1 In writing to pay debt and costs, generally, extends only to costs as 


1 A fine was imposed, at common law, on either the party or pleader, 


: | 48 
And in some instances the courts have granted leave to amend axtiece 
costs 349 


j n | 
mY — — Delt n 


TABLE OF THE 


* 


APPEAL. Vide Susstohn. Cons vas LE 


ARBITRATION. Vide Couzt or Coxsctance, No. 16, 
t An arbitrator, in a cause referred by rule of court, may award cog 


without any express authority for that purpose 5 
2 And he may award that one of the parties shall pay to the other cu 

to be taxed by the master, or prothonotary _. . 1 414 
3 But he cannot award such costs to be paid, as shall be taxed by perxons 

named in the award, who are not officers of any court ib 


ibid. 
4 Vet an award of costs generally is good, for then they will be referred 


for taxation to the proper officer 415, 418 
5 Arbitrators may award a from sum for costs 417 
6 An award, directing the charges in suck a suit, or the charge of a wt 


e 
then depending, of which the other party Should deliver a bill, to he paid, has 
been held good - | 410 

But an award to pay all the expences of Suit, and all reasonable expenct 
sustained circa sectam prædictam, or that the defendant should pay to 
the plaintiff or his attorney, such costs as plaintiff was liable to pay of 
two other actions, is bad | - e 419 

$ Arhitrators, appointed under an order of nisi prius, have a power to 
award costs after the order; but if appointed under a bond, it is other- 

wise - . | ibid, 

9 And, if appointed under an order of ns! prius, they may award the 

costs of the reference; but should they only award costs to be taxed ge- 
nerally, no more than the costs of the suit shall be allowed ibid. 


10 So an award that one party shall pay the costs sustained by the other i 


the action, will not include the costs of the reference 429 
11 If, upon referring a cause under an order of nisi prius, a verdict be 
taken for plaintift in a certain sum, as a security for what hall be 
awarded and costs, the arbitrators cannot make an award in his favour, 
without costs - ibid. 
12 And an arbitrator, under an order of nisi prius, can allow costs only 
as between party and party; and not as between attorney and client, 
unless the order authorize him to give what costs he may think proper 
gat 


13 Where a cause is referred by an order of nini prius, and the costs d. 
rected to abide the event, that must be taken to niean the legal c 
and, in such case, the costs are not in the discretion of the arbitrator, 
but must follow the rule of law 


44 
14 So that if, in such case (No. 13), an arbitrator award to the plaintif 


damages below 40s. in a species of action in which he could not, on 
a verdict with damages under that sum, have had full costs without 2 
judge's certificate, the plaintiff cannot have more costs than the di- 
mages given by the award ibid. 


ARREST OF JUDGMENT: Vide JuDGMERT, No. 3. 


ASSAULT. AND BATTERY. Vide Damaczs, No. 12, 13, 14 15 
| 16, 179—CERTIFICATE, No. 2. 


1 If, in this action, the jury give damages under 40s. the plaintiff 2 


not have full costs, unless the judge certify that both an 
batrery were proved. 22 Car. 3. * 95 | | 
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PRINCIPAL MATTERS, 


2 Neither an action for beating plaintiff's servant, PT TOR amuit, 
nor for criminal conversation with his wife, is in this statute 47 

Where another trespass, not within the 22 Car. 2. c. 9. is stated as 
a substantive and independent injury in a declaration in assault and 
battery, and a general verdict found for plaintiff, a certificate (No. 1) 
is unnecessary to entitle him to full costs, although the damages be 
found under 40s. - 


a general verdict for the plaintiff, supersede the necessity of a «ry 
ficate = I 1 . 
5 Whether a plaintiff shall have full costs without a certificate, where 
the declaration, in an action of assault and battery, states an injury 
to the plaintiff's clothes a 54 
6 No certificate is necessary to give a title to full costs, where the de- 
fendant pleads a justification, though the damages should not amount 
to 40's. e - - 62 
1 Unless the plaintiff should, in such case (No. 6), make a new asign- 
ment, to which defendant pleads not guilty | ibid, 


of an assault and battery as renders a certificate unnecessary 6 
Where adefendant justifies the aut 401 and the damages are found 
under 40s, the plaintiff cannot have full costs without a GE 
| | | ibid. 
8 ASSIZE. 
1 Defendant cannot have costs upon a nonsuit in an assize 131 


ASSIZE, CLERK OF, 
Whether. a clerk of assize has a lien on the records of the court for his 
fees 8 „ 
ATTACHMENT. Jide Cos rs, No. 12, 13. 


ATTAINT. | 
1 No costs in an action of attaint - : 7. 139 


ATTORNEY, Vide CourT or Conscirence, No. 17, 18. 21. 


Where à party in a suit is made liable to pay, or has actually paid, 

= cots, through the gross negligence, ignorance, or misbehaviour of 

his attorney, the court will order such attorney, in the former case, to 

pay the costs instead of his client, and, in the latter, to reimburse —4 

. a 482, &c. 

If the plaintiff's attorney neglect to produce his elient, pursuant to a 

judge's order, in consequence of which judgment of nonpros is signed, 

' plaintiff cannot be found, the attorney shall pay costs to the de- 
endant | 


3 An attorney must proceed in a suit commenced on the credit of a 
client, though the client should not furnish him with money ibid, 
kb 4 _ attorney 2 not only joined in an gy, in 5 3 a fri- 
, olous complaint against a justice of the „ but also used expres- 

ol agal J bene 8 red 
48 
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S 


vons indicating personal ill- will towards defendant, the court 
1% wum, as well as hi client, to pay costs 


— 


| 48 
4 What shall be deemed to amount to such a separate injury, as will, on 


ue - Whether the plea of molliter manus impotuit is such an admission 


! 
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5 In an affidavit of service, a petition being recited verbatim, the chan. 
cellor ordered the attorney to pay costs 48g 
6 Although the name of a plainti in an ejectment be the same as that 
of a real person residing in the same town with the attorney for the 
plaintiff, yet if such name was used purely as fictitious, the attorney i 
not personally liable to costs We - 490 
7 By 3 Jac. 1. c. 7. s. 1. no attorney shall be allowed for fees tocoun. 
'. ,  8el, &c. without a ticket under the hand of such counsel, &c. tes. 


fying the sums received, &c. ; and every attorney shall deliver a true 


bill of charges, subscribed with his name, to his clients; and if he vill. 
ingly delay his client's suits, or demand by his bill more than is due, 
the party may have an action, and recover costs, and treble damages 
4 A l 
8 And by 2 Geo. 2. c. 23 .5. 23. no attorney Shall commence an action fir 
fees until one month after the delivery of his bill, subscribed with his 
proper hand; and upon application of the party chargeable by such bill, 
and submission to pay what shall be found due upon a taxation thereof, 
the same shall be referred to be taxed; and upon the taxation, the 
party shall forthwith pay the sum found due thereon, or be liable to 
an attachment, &c. And if the attorney have been overpaid, he $þall 
refund, or be liable to an attachment, &c. And the respective courts 
may award the costs of taxation, according to the event thereof, &c. 
492 
9 Attornies may write their bills with such abbreviations as are com. 
monly used. 12 G. 2. c. 13. 8. 5. N 495 
10 The 2 Geo. 2. c. 23. not to extend to any bill between one attorney 
and another. 12 G. 2, c. 13. 8. 6. | ibid, 
11 In an action for an attorney's fees, the defendant may plead the ; 
Jac. 1. c. J. in bar, or may give that statute in evidence, at the trial 45 
12 But the 3 Jac. 1. is no plea where an attorney declares upon a specil 
promise to pay what the plaintiff should expend; or upon an mami 
. e or a general indebitatus asumpsit 496 
13 This statute (No. 12) extends only to suits in the courts of Wet- 
minster-Hall Þ 
14 Before an attorney can support an action for fees, he must {area 
bill thereof with his client 3 497 
15 But the court will not stay proceedings in such an action till the de. 
livery of a bill, nor on the ground that the action was begun within a 
month after the delivery of a bill; because the defendant may take a. 
vantage thereof, either by pleading, or at the trial 405 
16 In an action by an administrator, upon an attorney's bill, proof of the 
delivery of a bill to the defendant is unnecessary ibid. 
x7 So it is in an action for business done by the plaintiff, as an attorne), 
at the quarter sessions | 8 | 000 
18 An attorney's bill need not have been delivered a month, to entitle 
him to get it off in an action against him _ ibid 
19 Unless the party, chargeable with such a bill (No. 18), apply within a 
reasonable time after delivery, or payment thereof, the court will noi. 
except under special circumstances, refer it for taxation 1 
20 It seems unsettled whether an attorney's bill, made out according to 
à special agreement, is liable ta be taxed he job 
21 If an attorney's bill have been delivered a month, without any appli 


38 


39 
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cation to have it taxed, the reasonableness of the several items con- 
tained in it cannot, afterwards, in an action brought upon it, be dis- 


cussed, or questioned, upon a trial, or the executionipf a writ of in- 

: ; I 5 3 — 

„ an attorney signs his bill, the court cannot refer it to be 
taxed 


EET 4 505 
23 And in the case of an executor or administrator of an attorney, the 
court of C. B. will not refer a bill due to the testator or intestate 5 
be taxed f - - 1 . 
24 But it is said that B. R. will now refer such a bill (No. 23.) for 
taxation - * ibid. 
25 If the whole of an attorney's bill be for conveyancing business, it can- 
not be taxed - wi ibid. 
26 But if he deliver two bills, one of which is for tees, and the other for 
l » both may be taxed - — 506 
27 So if he deliver but one bill, and part of it only be for business done 
in court, and the rest for business of another nature, the whole may 
be referred for taxation - — ibi 
28 And now though the whole of an attorney's bill be for business done 
at the quarter sessions, it may be taxed . - Jos, 7 
29 So may an agent's bill to an att in the country 507 
30 By whom the costs of taxation shall be paid - 50g 
31 All affidavits produced upon the taxation of costs in C. B. must be 
filed with the prothonotary | — | 
32 After an attorney's bill has been taxed by the p officer of a 
court at law, equity will not entertain cognizance of a bill filed by 
the attorney, suggesting improper deductions on the taxation, and 
praying an account, &c. . 512 
1 can an attorney or solicitor bring a bill in equity _ his 
- - 6 
34 After the taxation of a solicitor's bill, the client cannot have an ante 
cedent demand deducted out of the sum found due on such taxa- 
non 2 - - ", $13 
35 A party cannot change his attorney without leave of court, which 
will not be granted until the attorney's bill has been pou ibid. 
36 Of an attorney's lien upon deeds, &c. for his bill of costs 514, &c. 
37 If a plaintiff compromuse the debt and costs with the defendant be- 
fore the plaintiff's attorney has been paid, the court will not oblige the 


defendant to pay him, unless he gave notice to defendant not to 
settle with plaintiff, until his bill should be paid 


819 


38 Or except, perhaps, where the agreement between the parties appears 


to be collusive, and without any consideration 320 
39 If the executor of an attorney, who employed a clerk in the crown - 
office, deliver a bill to a client of the testator, including the demand 
of such clerk in court, the court will order the original client to pay 


the clerk in court his demand, and the remainder of the bill to he 
executor - g 


| 21 
40 And Chancery will make a similar rule in favour of a clerk in — 
vo there is any money remaining due in the hands of the ori 
'P * 


5 0 AUDITA guERELA. | 
1 No costs are recoverable in @ writ of audita querela 603 
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B 
| i BAIL. 

x The payment of the costs incurred by the assignment of a bail- bond, 
is always made one of the terms of staying proceedings in an action on 
such bond C3." oa bog 

2 Bail below, or to the sheriff, are liable to pay the real debt, though it 

should exceed the sum sworn to and costs, to the full extent of the 

; nalty of the bail-bond & 606 
3 But where either the plaintiff or defendant in the original action dies, 
before judgment cond have been obtained therein, the court will sta 
proceedings on the bail-bond on payment of costs only ibid, 

4 And before the court will stay proceedings in an action on a hail. 

bond, the costs of the actions against the principal and the other bail, 
must be paid . | ibid, 

$ Bail above are not liable beyond the sum sworn to and costs ibid. 

6 Equitable costs cannot be levied out of the penalty of a recognizance 


of bail a: 
7 Bail in the original action are not liable to the costs of a writ of error 
in the Exchequer-chamber | - " ibid, 


$ Yet, in one case, after judgment on a ccire facias against bail, the 
court made them, on granting a motion to stay execution, undertake 
to pay the costs of a writ of error brought by their principal, in cas 

of the affirmance of the judgment | - ibid. 


| BANKRUPT. | 
1 Where a debt arises before, but a verdict is obtained, and the cos 
taxed after the bankruptcy of the defendant, though previous to the 
allowance of his pines ant the costs relate to the original debt, and 
the certificate extends to both «A 605,9 
2 And if a creditor obtain a verdict before the issuing of the commis- 
sion, he is entitled, notwithstanding final judgment should not be sign. 
ed till after the commission was taken out, to prove both 2 8 
costs - | a — 9 
3 And there is no distinction as to this point, between assumpsit, and 
| tort, where a judgment follows the verdict ibid, 
4 Though, in one case, it was holden that costs did not become a debt 
till the judgment — - bevy 
S Costs in equity do not become a debt until they are taxed ibid, 


: BARON AND FEME. | | 

1 By and to whom costs are payable in actions by or against husband 

and wife . - $91 

3 The husband cannot have execution for the costs, on a plea of cover” 
ture found for the defendant, without a scive ſacias _ 

3 If a feme covert sue another woman in the spiritual court for incon- 


tinence with her husband, and obtain a decree with costs, the husband 
may release the costs 6 | ibid 
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& But not if the husband and wife are divorced a mens et thoro, and the 
wife has alimony _ - - 599 
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BILL OF EXCHANGE, Pide PRAC Tic, No. 19. 
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PRINCIPAL ' MATTERS. 8 
. 


CERTIFICATE. Vide Orricx, No. 9. 21, 22.—Cusrous, No. 8. 
5 14, 15. ; 


1 A certificate upon the statute of 43 Eliz. c. 6. may be granted after 
the trial of the cause 4 0 


a 
2 But a certificate upon the 22 Car. 2. c. 9. must be granted at the 
trial 7 vo Ce. 45 


CERTIORARI. Fite INDICTMENT, No. 2, 3. 6. 


1 Upon removi roceedings on the 16 Gp. 3. C. 30. (an act against 
n e the party convicted * bound to 
the prosecutor in 100 J. with sufficient suretves, for payment of the 
3 costs and damages within zo da; after conviction af- 

r - . IV: - 

2 No certiorari shall be allowed to remove any conviction or eedings 
on the 5 Ann. C. 14. or the 4 and 5 W. and M. c. 23K (acts for the pre- 
servation of the game) unless the party convicted þecome bound to 
the prosecutor in 504. with sufficient securities, for Naying the prose- 
cutor's costs within 14 days after affirmance of conviction $6t 

3 And by 5 Geo. 2. c. 19. 8. 2. no certiorari shall be allowed to remove 
any Ihe or order of a justice of the peace, until the party prose- 
cuting such certiorari hath entered into a izance with sufficient 
sureties, in 50 J. to prosecute the same with effect, and to pay full costs 
in case such judgment or order be affirmed | 362 

4 Which recognizance (No. 3.) shall be certified into the King's Bench, 
and there filed with the certiorari and order or judgment removed; 
and if the party do not pay costs in case of an affirmance, within ten 
days after demand, he shall be liable to an attachment 63 

5 Within what time a certzorar: for the removal of convictions, &c. = 
fore justices of the peace, or the general or quarter sessſons, must be 
applied for, and what notice given thereof - ibid. 

$ In the case of a conviction for deer-stealing, the defendant may either 
remove the proceedings by certiorari, or appeal to the sessions; but if 
he adopt the latter mode the certiorari is barred. (No. 1.) 564 

Upon the affirmance of a conviction for deer-stealing, the prosecutor 
15 entitled to taxed costs only ibid, 


Where a certiorari is brought to remove a conviction on the,s Ann. 

c. 14, (No. 2.) from absolute a A and not ſor vexation, nor with 
a view to controvert the conviction, the defendant shall not pay costs, 
notw ithstanding the conviction be affirmed - 565 

any material part of an order of sessions be guasked, although the 
residue be affirmed upon a removal by certiorari, no costs are payable. 
under the 5 C. 2, C. 19. (No. 3.) - 568 
o So where a sessions case, removed by certiorari, is sent down to be 
restated, and upon it's being returned amended, the parish removing 
i, abandon the prosecution, they are not liable to costs 569 
„ But if such parish dispute the amended order, they shall pay _ = 

- I . 


S ww - Foc i ww * 


bo. 
- 


cave the order be affirmed 
lt is diseretionary in the court whether they will grant a certiorart᷑ or 


not; and, in one case, the court said, that, for the they would 


Kr 
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oblige the party applying for a certiorari to enter into à recognizance 
to pay costs SITE ” - 3 | $70 
CHURCHWARDEN. Vide Orriczx, No. 2. &c, 


33 3 COG NIZANCE. an 
1 Where a claim of cognizance of pleas by a third person, is digallowed, 
the defendant is not liable to any costs Fe 596 


| COMMON INFORMER, 

1 A common informer is, in no case, entitled to costs, unless the statut, 
upon which he sues, expressly gives them 19. 200 
2 But where a penal action is compounded by leave of the court, the 
8 may be allowed a reasonable sum for his costs 200 
3 Costs are recoverable in an action upon a statute, brought by the 
- party grieved, for a certain penalty, though the statute does not mention 
- Costs - - 17. 201 
4 But where a penalty is limited generally to any one that will sue for 
it, without mentioning costs, although the party grieved happen w 
| bring the action, no costs are recoverable - 201 
5 By 18 Eliz. c. 5. if an ififormer or plaintiff upon a penal statute, wil 
lingly delay his suit, discontinue, or be nonsuited, or have a verdict or 
judgment against him therein, the defendant shall have costs ibid. 
6 Where judgment is given against an informer because the statute on 
which he proceeds, is discontinued, or not in force, he shall pay cos 
883388 against him, becaue the cou 
So he shall, where ju nt is given against him, Se the court 
; in which he sues has i ar» thy ” | 203 
$ So where he enters a noli prosegui . 204 
9 This statute (No. 5.) extends to all actions by common informers, 
notwithstanding such actions be grounded on statutes made subsequent 
thereto a 25 ibid, 
10 A party grieved is not in an action on a penal statute liable to costs 
under the 18 Eliz. c. 5. - 205 

11 But he is under the 4 Jac. 1. c. 3. on a nensuit or verdict agait 
him, provided he would, on a recovery, have beenentitled to costs ibid. 
12 But a qui tam informer is liable to costs under the first mentioned 
Statute (No. 5.) as well as an informer suing for the whole penalty, 
even although part of the penalty should be limited to the king ibid. 
13 If it appear upon the record, that the plaintiff is a common informet, 
the court will not receive an affidavit to the contrary 0] 
14 Although the defendant remove a gui tam information from the we. 
sions into B. R. he shall have costs on a verdict in his favour 2 


CONSCIENCE. Vide Cour os ConsClENCE. 
CONSTABLE. Vide Orpictk, No. 2, &c. 


x If the overseers of the poor of any place find such place aggrieved 7 
any neglect or act of 3 A worker; or la any material ob- 
© jection to the accounts of such constable, they may appeal to the ** 
Lions, who shall hear and determine such appeal, and order to tht 
party prevailing thereon, reasonable costs. 18 Geo. 3. c. 19. 8. 5+ 5] 


CONVEYANCING. | Vide ATTORN2Y, No. 25, 26. 
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PRINCIPAL MATTERS, 
| . l 5 
COSTS. Vide BAK RUr T Daus, No. 2, 3, 4, 5, 6, 7, 8, 9, 10. 
—DovBLE ox TREBLE Cos rs, No. 1.—PRACTICE.—SECURITY. 


As To CosTs UPON: A JUDGMENT, OR VERDICT AS TO PART . 


ONLY FOR THE PLAINTIFF, vide VERDICT. 


1 Beforghthe Statute of Gloucester, 6 Edw. 1. C. 1. a plaintiff was not, in 
any case, entitled to recover costs of suit * 5 2 
2 And a defendant in one instance only, viz. in a writ of right of ward, 
in which, in case the issue was found in his favour, he was entitled to 
costs by virtue of the statute of Marleberge — _ 
But costs, though not recoverable at common law, eo nomine, were 
usually considered and included in the quantum of damages, in those 
actions wherein damages were given - - 3 
4 Now however by the statute of Gloucester, a party shall recover costs in 
all cases, where he is to recover damages - ; 4 
$5 That is where there is a plaintiff or defendant, demandant or tenant, 
3 though damages Should be found for the prosecutor upon the tra- 


verse of an inquisition, he cannot have costs under this statute. 
) (No. 4.) | s - - 3 20 
| 6 In what cases the king's pardon will discharge the costs in a suit in the 
Spiritual court & - 599 
r A gross sum may be assessed by the jury for damages and costs; or 
. damages and costs may be assessed separately «Xo os 
n I In the former case, however, the plaintiff cannot have judgment be- 
s ond the amount of the damages laid in his declaration; in the __- 
1 ma - / — ibid. 
n 5 What hall be deemed error with regard to costs in the entry of judg- 
gz ment upon the record — 621 
ol 10 If the jury assess costs, where none are recoverable by law, the 
* 1 Should be entered nullo habito respectu to such costs 622, 3 
ent 11 The jury ought ex offeczo to give costs in an action in which they are 
id. legally recoverable; but if they refuse to do so, the court will, after- 
pts wards, on motion, supply the omission | — 623 
10 12 The court will grant an attachment against a party for nonpayment 
ins of costs taxed under a rule of court, on an affidavit of a demand and 
bid. refusal - nk | ibid. 
ned 13 Ademand of costs must be made when the rule is served; and the 
in, court will grant an attachment for nonpayment in the first instance, 
did. and on the last day of a term - 624 
= COURT OF CONSCIENCE. 

. 1 Debts not amounting to 40s. due to and from persons inhabiting in 


London, may be recovered in the court of Requests or Conseience in that 
3 1. c. IF. 8. 8. . 133 
2 And if, in any action of debt or asmwmpsit brought elsewhere than the 
xd court of Requests, (No. 1.) it shall appear to the court, that the 
debt to be recovered doth not amount to 405. and the defendant in 
wch action, shall duly prove, that, at the commencement thereof, he 
was resiant in London, he shall have costs. 3 Jac. 1. c. 15.8. 4. 154 
3 No action for rent on any lease, or any real contract, or for any debt 
arising by reason of any cause concerning a testament, matrimony, 
or any thing concerning or * the ecclesiastical court, or 
for use and occupation, lies in the London court of Conscience 155. 163 


5 | TABLE OF THE 


4 A court of Requests constituted for the Tower- Hamlets, by 23 Ga. . 
C. 30. 4 5 : 7 a 156 

5 By 23 Geo. 2. c. 33. 2 special county court shall be holden once 
—— in every hundred ech county of Middlesex * 

6 And in case debt or assumpsit be brought in any of the couls at Neu. 
minster, and the defendant at the time of bringing thereof end- in 
Middlesex, and be liable to be summoned to the said county court (No, 5 
and the jury find damages for the plaintiff, under 405. unless the 
Judge certify in open court, that the freehold or title to the plaintif' 
land was in question, defendant shall recover double costs of suit 


I 
7 A defendant may either plead the 3 Fac. 1. c. 15. in bar, or have E 
benefit of it after a verdict against him, by a suggestion upon the roll 
ibid, 
$ And, in the latter case, he shall have the costs of the motion for the 
Suggestion 3 - 153 
9 out after a judgment by default, he cannot enter a suggestion on the 
ro | — ibid. 
10 Form of such suggestion. (No. 7.) | 158, n. (1) 
11 Though a plaintiff declare for more, if he recover a verdict for ls 
than 40s. defendant is entitled to enter a suggestion for costs 141 
32 But if the original demand be above 40s. though reduced below that 
sum at the trial, by a set off, defendant is not entitled to costs, notvith, 
Standing he may be a person within the jurisdiction of a court of con. 
Science © 3 - 159 
13 Nor if there is a plea of tender as to part and non assumpsit as to the 
residue, and, the issue on the tender being found for defendant, the 
balance proved is under 40s. - 169 
14 But it is otherwise where the plaintiff's demand is reduced by payment 
in part, prior to the action, to less than 40s. 10. 
15 In a proper case, the court are bound to allow a defendant to entera 
suggestion (No. 7.) upon the record - ibid, 
36 If upon a cause being referred, at the trial, to arbitration, under 46, 
be awarded as due to the plaintiff at the commencement of the ut, 
defendant, being a person within the jurisdiction of a court of con · 
science, shall have costs 8 3 . 0 
27 Neither personal representatives nor attornies, though resident in Madl. 
tex, are liable to be sued in the county court there, therefore, when 
Sued in a superior court, cannot have double costs, though the d- 
s are under 406. - 165 
18 Neither can a defendant have the benefit of the 23 Geo. 2. c. 33+ though 
resident within the jurisdiction of the county court of Middlesex, hen 
the plaintiff is an attorney - - . 
19 But such a defendant is so entitled (No. 18) whether the plaintiff ue 
in his own right, or as personal representative - ; ibid. 
20 By 23 Geo. 2. c. 27. a court of requests is established for the _ 
U the Duchy of Lancaster 
ing thereto - - 
21 þ Frans may be sued in this court, (No. 20) ' + | (> 

22 This statute (No. 2 be pleaded in bar, or at least ought to 
taken advantage of at the trial 1 1015S | 105 


PRINCIPAL MATTERS. 


CUSTOMS. wer 

very person, n entering a claim to prohibited and uncustomed 
99 54 Seized by — officer of the customs, shall give security in the 
penalty of 30 f. to answer the costs occasioned by such claim. 8 Anne, 
c. 7. 8. 63. - — 243 

2 And the Claim of any vessel or boat seized as forfeited, shall give 
the like security (No.1). 15 Geo. 2. c. 31. 8. 7. 28 Ibid. 
3 By 6 Geo. 1. c. 21. 8. 39. any officer of the customs, finding prohibited 
or customable goods in a boat, &c. without the presence of an officer, 
or, upon credible information, in a house, &c. upon due search there 
made, may stop and put the same in his majesty's warehouse, till 
claimer thereof prove on oath the duties to have been paid, or the goods 
to have been bought in a lawful way of trade f 244 
4 Which proof (No. 3) is to be made within ten days after the goods 


shall have been stopped | 245 
: And such proof to lie on the claimer of the goods, and if there 

. a verdict pass for such claimer, or judgment be otherwise given against 
the officer, he shall, besides his goods, or the value thereof, have rea- 
i sonable costs, which shall be deemed a full satisfaction for his da 

| occasioned by the seizure. 6 Geo. 1. c. 21. 8. 41. ibid. 
at 6 Notwithstanding the directions of the officers of the customs for the 
. delivery of goods stopped, any officer of the customs may seize 

N- prosecute the same, and, in such case, the owner of the goods may sue 
59 zuch officer for the same, or the value thereof, with full costs of suit; or 
he if the commissioners do not order the goods to be delivered, the owner 
he may sue for the recovery thereof, with costs and damages. 6 Geo. 1. 
bo 1 8. 43- - - f , - f 0 246 
l 7 If, upon hearing of an appeal in a cause of excise, the original judg- 
161 — 3 the 64 originally prosecuting $hall = FAT 
ra costs; but if the first judgment be affirmed, the party appealing shall 
did, y double costs. 15 Car. 2. c. 11. S. 19. 247 
got, Where, in a Suit on account of the seizure of any ship or goods seized 
ut, as forfeited, by any act of parliament relative to his majesty's customs 
on- or excise, or other his majesty's revenues, the claimer obtains a ver- 
1 dict, and the judge certifies on the record that there was a probable 
2 cause for the seizure, the claimant shall not be entitled to any costs. 
= And in case any action, indictment, or prosecution be brought against 


any person on account of such seizure, and the judge certify a probable 
cause for it, the plaintiff, exclusive of the thing Seized, or the value 
thereof, shall not be entitled to above 2 d. damages, nor to any costs 
of suit, nor shall the defendant in such prosecution be fined above 13. 
19 Geo, 2. c. 34. 8. 16. 23 Geo. 3. c. 70. 8. 29, 24 Geo, 3. c. 4. 


ff ur 35. 26 Geo, 3. c. 40. 8. 31. 28 Geo. 3. c. 37. 8. 24+ 248, &c. 
ibid. e Actions against officers of the excise or customs to be brought within 
= three months after cause of action accrued, and to be laid and tried in 
the county where tHe facts were committed, to which defendant 
I 


plead ur, issue, and give special matter in evidence; and if he ob- 
tuin judgment, have treble costs. 23 Geo. 3. c. 10. 8. 34. 28 Geo. 
3. C. 37. 8. 23. 5 ” 281 
„e Any such officer (No. 9) within one calendar month after receivitg 
nouce of an intended action, may tender amends, and, if same are not 
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accepted, plead such tender in bar; and if the jury find the amend 
tendered 888 they shall find for the defendant, who, in such f 
or in case judgment shall otherwise pass for him, shall have the lite 
costs as if he had pleaded the general issue only; but if the jury find 
that no amends were tendered, or that they were insufficient, plaintiff 
shall have a verdict with damages and costs. 23 Geo. 3. c. 30. 8. zi. 
28 Geo. 3. c. 37. 8. 26. 3 — 1 
11 And if any such officer (No. 9) neglect to tender, or tender insuf. 
ficient amends, before action brought, he may, by leave of court, be. 
fore issue joined, pay money into court, upon which such orders, &, 
shall be made as in other actions. 23 Geo. 3. c. 70. 8. 33. 28 Ge, z, 
C. 37. 8. 28. 5 - - 254 
12 The person in whose name an information is exhibited in a cause ofex. 
cise, is the original prosecutor within the 15 Car. 2. c. 11. (No, 3) 254 
13 The Attorney-General, as well as the officer, is entitled to costs under 
the 8 Anne, c. 7. (No. 1) upon a judgment for the king 255 
14 A certificate upon the 19 Geo. 2. c. 34. (No. 8) may be granted after 
the trial, and a court of appeal is competent to grant it 257 
x5 But this certificate (No. 8) does not extend to injuries accompanying 
the seizure of the goods; so as to prevent the plaintiff from recovering 
damages and costs as to such injuries - ..- 26) 
16 If an excise officer, having omitted to tender amends before action 
brought (No. 11) pay money into court,-and the jury find a verdict 
for im, on the ground that the money paid into court was sufficient 
for the plaintiff's damages, or there be judgment against the plaintif, 
as in case of a nonsuit, yet defendant shall have single costs - 

: 239 


D. 


DAM AGES. Vide CERTIFICATE, No. t, 2.—DOUBLE OR Tzu 


1 By the statute of Gloucester, 6 Edw. 1. c. 2. a party shall recover 
eosts, in all cases, where he is to recover damages 4 

2 Where a statute posterior to that of Gloucester increases the damages it 
a case where some damages were recoverable at common law, the 
plaintiff, in an action upon such statute, shall recover costs, as well a 
the increased damages, though the act does not mention costs 

3 But it hath been holden in several cases, that if a statute, subsequent 
to that of Gloucester, give damages in a case here none were 

recoverable, no costs can be recovered in an actibn on such statute, un- 
less thereby expressly given - ibi 

4 This distinction was recognized by three judges, in a modern decisiondl 
the Court of Common Pleas, but denied by Lord Justice Willes 9 
5 2 * to have houn over-ruled by a late case in the Court of r | 

a enc n - , 

6 By the. 43 Eliz. c. 6. s. 2. if, in any action personal, not being for wy 
title or interest of lands, nor concerning the freehold or inheritance / d 
lands, nor for any battery, the judge, who tries the cause, cerviy that 

me debt or damage tobe recovered does not amount to 40 f. the plain- 
I A have no more costs than damages, but less, at the discreuos 
Ee court - 7 - 


PRINCIPAL MATTERS. 


y Instayces of cases, in which there may be a anne 
No. 6 - . 24, 

$ — & and 23 Car. 2. c. 9. in all actions of trespass, asault and hat- 

tery, and other personal actions, in which the judge, at the trial, shall 


that the freehold or title to the land mentioned in the declaration was in 
question, the plaintiff, in case the damages be found under 40s, shall 
have no more costs than da 8 — ITY 
g Construction of this statute (No. 8) — 4, &c. 
10 On writs of inquiry in cases within the 22 and 23 Car. 2. c. 9. a plain- 
tiff shall have full costs, however small the damages may be 43 
11 So he shall where a cause originally begun in an inferior court, is re- 
moved by the defendant * | - ibid. 


- 


iff 
1j Although the jury in a case within this statute (No. 8) find damages 
under 40s. they may assess costs to any amount * 
DARREIN PRESENTMENT. 
| 1. No costs can be recovered in a writ of darrein presentment 7 


DECIES TANTUM > 
No costs in a decies tantum | e | 7 
DECLARATION. Vide Prix, No. 15, 16. 
1 If indecent or scandalous er are unnecessarily introduced into 
a declaration, the court will inflict exemplary costs on the offending 


- MEPs I 614 

 DEDUCTING COSTS. Vide DzrtnDbanT, No. 19, 20. 

i Where costs, due to one defendant, may be deducted from pay- 
able by another defendant, in the same action 146 


ln what cases the costs of one action shall be deducted from those of 


Rb en 


another - 467%, Kc. 
itt DEER-STEALING. ide CERTIORARI, No. t, 6, 7. | 
DEFENDANT. Pide ABATEMENT, No. 1, 2, 3.—DEMURRER, No. 2, 
wer 3, 4» 5 6, 7.—D1I8CONTINUANCE, No. 1, 2, 3, 4, 5, 6, 7.—RECOR- 
f DARL FACIAS LOQUELAM.—SET-OFF, No. 1.—VERDICT. 
os in i By 23 H. 8. c. 15. a defendant shall have costs in certain actions, 
de where plaintiff is nonsuited, or has a verdict against him 124 
1 And by 4 Fac. 1, c. 3. a defendant, upon a nonsuit or verdict against 
6 the plaintiff, shall have costs in every action, where the plaintiff would 
quent have had them, in case judgment had been given for him 125 
elo 3 Defendant is entitled to costs where judgment is given for him upon a 
+, Us pub as well as upon a general verdict . 
ibid. 4 Andh 


126 
e shall have costs upon a nonsuit, or verdict against the plaintiff, 
although the declaration be insufficient — — Kc. 
$ But in one case, where it ape upon the declaration that the de- 
fendant might have demurred, the court arrested the 32 127 
b Defendant is entitled to costs upon a nonsuit, though may have 
pleaded an insufficient plea in bar - 129 
Whether there shall be costs upon a nonsuit occasioned by 
u variance between the nisi prius roll and plea roll, where a distringas 
novo 18 awarded - — 130 
defendant ought to be allowed all such costs on a nonsuit as have 
necestariſy incurred about his defence in the action 134 


not certify, on the record, that an assau/t and battery was proved, or 


12 But not, if the removal were by the plaint:; — ibid. 
ibid. 
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10 And though divers defendants appear severally, they shall have l. 
11 Debt lies in B. R. for the costs of a nonsuit in an inferior court net. 


12 If one defendant give plaintiff a general release, after the costs of z 


| | 177 
15 If in an action against several defendants, the plaintiff do not declar 


. ——— 8 


. 20 But, in another case, where some of the defendants suffered jucg 


DEMURRER. Vide PLZADblxc, No. 1, 2, 3, 4, 5; 6, Indien 


1 A plaintiff shall have costs, if he obtain judgment on ademurrer,whet 


- 


TABLE OF THE | 
9 Upon a nonguit in an action against several defendants, Plaintiff my 


pay the costs to any one of them 


© 


LS 
ma 2 =» ca ww ..L =» 


costs of one nonsuit only - dic. 


withstanding they may not amount to 4035. ibid. 
nonsuit have been taxed, the court will compel him to pay to the 
other defendants their shares - 136 

13 By the 8 Eliz. c. 2. a defendant shall have costs, where the plaintif 
delays his suit, discontinues, or is nonsuited | N ibid. 

14 And by 13 Car. 2. £t. 2. c. 2. if a plaintiff do not declare before the 
end of the next term after appearance, a nonsuit may be entered, and 
the defendant shall have costs Rb 


ca a+ ww wa — 
S erregen we 


in due time, there ought to be but one judgment of nonpros sigel 
8 | 5 9 
16 Where there are several defendants in an action of trespass, asu 
false imprisonment, or ejectione firme, and any one or more of then 
acquitted by verdict, he or they so acquitted shall have costs, unles 
the judge certify, upon the record, that there was a reasonable cus 
for making him or them de fendant or defendants. 8 and 9 . 3. c. u. 


— 


n | 10 
17 An action of trespass on the case is not within this statute (No, 16) 
| 1g 

18 Neither is replevin nor trover — * 1445 
19 Where in trespass vi et armis a verdict was found for the planti 
against one defendant, and against him as to the other defendants, 4 
motion was refused for deducting the costs, to which the acquitted dt. 
fendants were entitled out of those to be taxed for the pln git 


the other defendant 


4 2 2 


ment against them by default, and the others went to trial and 

tained a verdict, the court allowed the costs and damages on the judp 
ment by default, to be deducted from the costs taxed for the deleny 
dants who had a verdict - | Es idid, 


248832 


No. 5, 7. 


DOU 


he would have been entitled to them upon a verdict y 
as Two pleas, not guilty, and not guilty within six years; upC the fin 
issue was joined, and to the other there was a demurrer, which, on 1 


gument after the trial' of the general issue (which was found for the may 

plaintiff) was adjudged for the defendant ;—neither had the cos doy 
; — trial, — e had those of the demurrer i yy 2 But 
3 By the8andg VV. 3. c. 11. s. 2. if judgment be given against a pure 

or demandant upon any demurrer, the defendant or tenant shall * * 


costs | - - 
4 The demurrer meant by this statute is a demurrer to the merits Mt 
which the court may decide the right of action, and give final judg*** 


W 


33377 
| PRINCIPAL MATTERS. .. 
5 Therefore a defendant is not entitled to coats upon a judgment in his 


vour on a demurrer to a plea in abatement | 
6 „ he in a species of action wherein the plaintiff would not have 
had costs in case he had obtained judgment 
1 So defendant cannot have costs * a demurrer to a plea 
' adjudged for him, unles the plea be e de- 


wy 


DISCONTINUANCE. Vide Dzeexvant, No. 13.—ExEcuTOR, 
No. 11,.-OFFICER, Ne. 23. 
1 Plaintiff may discontinue either before or after een, on pg 


ment of costs 139 
1 And wherever he discontinues, | by leave of the court, defendant 1 4 
titled to costs 


L „ 7 


0 3 But none are payable on a disco tinuance in law - — 
F : If plaintiff would have had costs in case he had recovered, de- 
| fendant shall have double costs on a discontinuance - ibid. 


5 There may be a discontinuance after a special, but not after a general 
verdict ibid. 


* 6 What costs al be paid where there is a discontimuance after the re- 

* (fie countermand of a notice of trial * 

* he _ of a noli prosequi by the * a discontinuance 

10 e. 2. 

16) 

10 DISTRESS. 

9 1 No costs are recoverable in an action on the 1 and 2 P. and M. c. 12, to 

at recover treble damages for driving a n out of the hundred in 

A which it was taken 6. 476 

_ DISTRINGAS. 

| 1 By the 10 Geo. 3, c. 50. 3. 3. the court outof which eee 
may order the issues ſevied from time to time to be sold, and the mo- 


r r e ee ee to the plaintiff as the court _ 
2 


een, : Thecourt will not discharge a rule for selling the issues levied upon a 

ibid, writ of distringat, though defendant appeared before any issues were 

actually levied, except on payment of the costs of issuing 8 
i 


3. The 10 Geo. 3. c. 50, relates to all writs of diztringas 8 ibid. 


W DOUBLE OR TREBLE COSTS. Vide Cus ro- GAU. Or. 
de fin | _FICER,——REPLEVIN, No. 10. 15. 
on f a statute double or treble the damages in a cars where d 


e da- 
„ue recoverable at the common law, the costs * IR 
or trebled, though no costs should be given by such statute 


19. 4 
2 But if a 8tatute give double or treble damages in a claw re wars 
nere recoverable at common law, without mentioning nth no . 
be recovered in an action on such statute 
b Where a statute gives treble damages and cots of ant, the cogts as wall 
u the Shall be trebled 
_ costs are to be recovered againat a proecutor for matte 


. 


claration | 152 : 
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not appearing on the postea, the court will allow a suggestion of the 
special matter to be made on the record | - 9097 
5 If defendant in a case wherein he is entitled to treble costs, "<a, 
Single costs only to be taxed, and actually receive, and give a receipt 

for the same, he is thereby concluded - 480 
6 Where double or treble costs are recoverable, both those assesxed hy 
the jury, and those adjudged de incremento by the court, shall be doubled 
or trebled 5 | - ah 


- 


x * 8 . 
E 
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EJECTMENT. Vide ATToORNEr, No. 6.—Exro, No. 12,—Txut, | 


No. 5.—PRACTICE, No. 2, 3 4, 5, 6, 7, 8, 9, 10, 11, 12, 23, 24.- 
SECURITY, No. 1, 2, 3, 4, 5» 6, 7. wy "ng 
| DO ERROR. Vide AMENDMENT, No. 6, 7 8. 

1 Writ of error, what | - im 


1 


2 Of the parties thereto 33 2 | - 1 


3 From and into what courts, error lies - ibid. 


4 No costs in a writ of error, at common law 0 279 
5 By 3 H. J. c. 10. if any defendant or tenant, against whom judgment 
is given, sue before, and in delay of, execution, any writ of error, and 
the judgment be affirmed, the writ of error discontinued, or the party 
Suing it nonprossed, the defendant in error shall have costs ibid. 

6 And by 13 Car. 2. stat. 2. c. 2. 8. 10. if a writ of error be sued out for 
reversing a judgment given after verdict, and the said judgment be 
affirmed, the defendant in error shall have double costs for delay of 
execution f 5 - 821108 
7 N statute (No. 6) does not extend to actions popular, 9 
C - 1D. 


8 By 4 Anne, c. 16. s. 25. upon quashing a writ of error, the defendant 
therein shall have costs, as he should have had if the judgment had 
been affirmed | - - ibid. 
9 by 8 and 9 W. 3. c. 11. 8. 2. if, after ju nt for the defendant the 
' plaintiff sue a writ of error, and the judgment be afterwards affirmed, 
the writ of error discontinued, or nonpfossed, defendant in error ul 
have costs RIG : ＋ 
10 The 3 H. . (No, 5) extends to/a writ of error created by a subs- 
quent statute þ | - ibid. 
11 If error be brought {after execution, though the judgment be 2. 
firmed, the defendant iþ not entitled to costs -. - | bd 
12 So there shall be no costs upon affirmance of a judgment in eject» 
ment, where execution was executed as to the damages and cu, 
though not as to the term,. before error brought - idid 
13 And if execution be executed in part only, costs shall be proper- 
tionably diminished = 1 202 
14 Costs are recoverable in every writ of error where the 
affirmed, although none were recoverable in the original action 


's 
1 id. K. 
15 An executor, bringing error upon a judgment àgainst his testator, 
. defendant below, 1 liable, upon an affirmance of such judgue": 
to costs Hs - 


% 


* 


4. © — 
3 „ e e t% cc = AA 


w 
2. 


* 


PRINCIPAL MATTERS. 


himself, in an action in which he sued as executor . 
17 But if judgment be given below against an executor, de bonzs pro- 

priis, and a rmed in error, ke shall pay casts gk | 287 
18 And, in a recent case, in the Exchequer-chamber, it was holden, that 


_ m_— _— * 0 


where they would be so in the original action ibid. 
19 Where the plaintiff in error is barred, it is said, defendant in error 
shall have no costs a 288 


release of errors, which is found for him, or confessed | ibid. 
21 It Seems there shall be costs in error although the affirmance of the 
judgment be not upon the merits, but by consent of the plaintiff 1 
error 8 — „ catg, 
11 A defendant in error is entitled to costs where the writ of error is 
quashed, though no costs were recovered in the original action 290 
23 If one of two defendants bring error, and the writ be quashed on 
motion, the defendant in error shall not only have the costs of such 


10 motion, but costs as if the judgment had been affirmed 292 
d. 24 It is clear that a plaintiff in error shall pay costs where the writ is 
UL quashed through his own laches ; but if the cause of quashing it pro- 
* ceed from the voluntary act of the defendant in error, the plaintiff is 
nd not liable to costs; on the contrary, the court will, perhaps, in such 
0 case, oblige the defendant in error to pay costs - ibid. 
id. 25 But the court will not compel 4 defendant in error to pay costs, 
for though the writ should be quashed through his act, where such act is 
de not reprehensible rp; - 293 
' of 26 If the judgment in the original action be reversed in error, no costs 
1 are payable on account of the writ of error 6 294 
1 27 The mode of allowing and taxing costs upon writs of error 294,5 
dm EXCISE. Jide CusToms, No. 7, &c. 

oy EXECUTOR. Vide ATTORNEY, No. 16, 23, 24, 38, 39.—CounrT or 


ConsCiENCE, No. 17, 19.—ERROR, No. 15, 16, 17,,18,—NoNsU1T, 


VIN, No. 13. . 
1 An executor, or administrator, when plaintiff, is not liable to costs 
upon a nonsuit, or verdict against him - 173 
2 Nor, it should seem, upon a judgment against him upon demurrer 174 


e af- 3 But this exemption from costs extends only to cases where the plain- 
ibid. tiff cannot maintain the action unless in his representative capacity; 
eject- for if an executor or administrator can bring the action 1n his own 
' colts right, without naming himself executor or administrator, he shall, on 
ibid. a nonsuit, or verdict against him, pay costs 174, &c, 
pot. lf an executpr be nonsuited, or a verdict pass against him, in trover, 
11 for a converston of the goods of the testator in his lifetime, plaintiff is 
nent is not liable to costs - 183 
d. &c. 5 But he is, on a nonsuit or verdict against him, in trover upon a con- 
or, the version after the testator's death - : 134 
gwen, And if he declare upon a trover and conversion in the te tator's life- 
1 ume, and a trover and conversion after his death, in distinet counts, 


Tets 


16 Neither is he so liable in a writ of error, upon a judgment agai d 


executors and "administrators are liable to costs in a writ of error, 


10 Whether there shall be costs, where the defendant in error pleads -a 


No. 15.—PRACTICE, No. 16,—PRkOHIBITION, No. 25.—REPLE- * 


TABLE Or THE 


he shall not pay costs, if the evidence adduced at the trial were yg. 
plicable to the first count only \ 33 Th 
5 An executor is not liable to costs, though he proceed to trial after the 
payment of money into court, and recover a verdict for a less wm 
2 15 
1 A plaintiffexecutor is not liable to costs under the. 5 G40. 2. e. zo, 5 . 
though defendant plead the general plea of bankruptcy, and obtain a © 
verdict - | | — > 1 
9 Nor upon a judgment against him, as in the case of a nonsuit — 
10 If an executor's not going on to trial, pursuant to notice, proceed 
from his own lacſes, he shall pay costs, but not otherwise $9, 190 
11 Whether an executor shall pay costs upon discontinuing his action 


. 191. 193, k. 
12 He shall pay costs upon a 3 of nonpros 195 
13 Anexecutor defendant is liable to costs like any other defendant 196 
14 If a bankrupt executor plead a false plea, in an action commenced 
against him by a creditor of his testator, between the issuing of the 
commission and obtaining his certificate, he may be taken in execu. 
tion for the costs 2 196 
15 Where an executor pleaded the general issue, and a. specialty debt, 
sufficient to cover the assests, the court allowed him: to withdraw the 
former plea, on payment of the costs occasioned by that plea only 


＋ 
N 


| | FEIGNED ISSUE. q 
1 When used . - m 
2 Where a feigned issue is directed by a court of law, costs always abide 
the event of the verdict, though not mentioned in the rule, and this 
though such feigned isme should be ordered in proceedings on the 
crown side of the Court of King's Bench - ibid, &c. 
3 But when an issue is directed by a court of equity, costs are in the dis 
cretion of the court - . ibid. 
4 And, in a late case, the Court of King's Bench strongly intimated an 
opinion, that it would be prudent in future, on permitting a fe 
issue to be tried, to make the parties consent that the costs 
in the discretion of the court OR. 336, u. (1) 
5 8 period the costs taxed upon a feigned issue shall be a 


owe - 5 336, &c. 

6 If the plaintiff submit to a nonpros in a feigned issue, defended on be- 

half of the crown, he shall not pay costs - 5 342 

7 If any one of several feigned issues be found for the plaintiff, he al 

have costs - 4 3 

8 Where in an issue directed out of Chancery, the plaintiff does not pro: 

ceed pursuant to his notice of trial, that court will, on motion, K 
costs 3 . 


2 ' FORCIBLE ENTRY. | 
1 In an action upon the 8 H. 6. c. 9. 8. 6. for a forcible entry: the plaintif 
Shall recover treble costs, as well as treble damages a 


If, 
« 
th 
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| When tre hall ts coun d damages upon e indltmont for 
forcible entry | 525. $28 
FOREIGN ATTACHMENT. ; 
A not recover coxts against the 
3 
FG Vide Sz8curiTY, No. 2, 8, 9, wy: 11. 


8 —.— ne prin 2 "a 
1 Eve rson, havi of action, ve original w 
— 0 pore wt for or remand, 11 H. 7. c. 12. 210 
2 A A plaintiff, Suing in ormd 82 shall not pay costs, but suffer such 
E discretion of the court shall be * 
reasonable. 23 H. * 
When a person may be admitted to ane in forms pouperi, and of the 
effect of such admission 212. 217 
4 In what gases the court will dispauper a plaintiff admitted to sue in 
forad palpercs, and where stay proceedings in a second action, until 
Mw ch. the costs of a former for the same cause 213, &c. 
5 consenting to a trial at bar, on condition of ped re only nisi 
costs, does not preclude a plaintiff from being admitted to _ in forme 
at any subsequent stage of the suit 2135 
6 It seems that a plaintiff suing in ſormã pauperis, is not liable to costs 
for not proc ing to trial pursuant to notice; * in such case, a 


— = 7 - F 


motion may be to dispauper him 216 
7 2 Fan liable . case of a 
nonsuit 218 
The court permitted an information for forging a warrant of atto 
5 to be amended without . the — e been — a 
r 219 
& 9 © r may recover costs, though he pa 85 
> 10 Ade eren itted to defend in forms 
1 221 
. „lte bens may de admined to defend an indictment in that form 
f 220, n. (1 
1 FORMEDON, hah 
ed 1 In one case, the plaintiff had leave to discontinue an action of forme- 
be ton on payment of costs - 140 
(1 | 
G 


GAME. Vide PR PP I No. 2. $. 
TS e c. 50. 8. 28. for shooting without a cer- 
„is not entitled to tre *. 6 HOI: 41,9 


| H Ne 
If, i f debt 1 vey eee the hab. again 
1 1f, in an action o t, upon 31 2, » act 
a gaoler for refusing a copy of of a warrant of NEIL Rs 
Ve parry vel, obtain verdict, he hall have cont 1 


Frist. 
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HIGHWAY: Vide INDICTMENT, No. 1. S Ess Tous, No, 1. 

15 | HOMINE REPLEGIANDO, 3 
. x Defendant shall have costs, where the plaintiff is nonsuited in a ja. 
mine replegiando » $5 2 | 130 
| - HUE AND CRY. - ' 


1 A party robbed, recovering damages against the hundred upon the 
statute of hue and cry, is entitled to costs 10. 12. 15 


HuNpRED. 2 Hu Ax D CRT. 


1 If a plaintiff obtain a verdict, with damages, in am action against the 
hundred, upon the riot act (r Geo. 1. stat. 2. c. 5.) he is entitled to 
Costs — ; — : 

8 2 So a party grieved, if he prevail in an action on the 9 Geo. 1. c. 1 
inst the hundred, shall have costs 14, IF 

3 Though they, together with the damages recovered, may exceed the 

zum of 200/, - 4 = N 1 

4 And if the plaintiff be nonsuited in such action (No. 2), defendants 
are entitled to costs þ - 34 13. 130 

5 And, in such case (No. 4), the hundred have a capacity to sue for the 
costs of the nonsuit W | boi 


- HUNTING. Vide IxFERIOR TRADESMEN. 


1 Hunting in alieno solo is actionable at common law 5 gl 
2 But a man may justify a trespass in following a fox with hounds over 
the grounds of another, if he do no more than is necessary for killing 

Bo 1 a =o 91, mary. 
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INDICTMENT. Vide Stss10Ns, No. 4. 


1 The court before whom any indictment or presentment shall be tried 

for not repairing highways, may award costs to the prosecutot | 

the defence be frivolous; or to the defendant, if the prosecution be 
vexatious. 13 Geo. 3. c. 78. 8. 64. e "0 

2 By the 5 and 6 W. and M. c. 11. all the parties indicted, provecuting 

5 certiorari for removing any indictment or presentment of tresp45s d 
- misdemeanor, before trial, from the sessions, shall find two Sufficient 
manucaptors to enter into a recognizance, in 20/. to appear and plead 

B. R. to the indictment; &c. and, at his own costs, to try the same#® 

the next assizes, or term, on due notice to the prosecutor. And 
recogniaance, certiorari and indictment shall be filed in B. R. andi: 

name of the prosecutor (if he be the party grieved, or some pubic 

officer) endorsed on the indictment - gu 

3 If the defendant, prosecuting such certiorari, be convicted, the coun 

shall give reasonable costs to the prosecutor, if he be the party ay 

+ ed, or a civil officer, prosecuting as such; and in case of refus © 

| * e of such costs within ten days after demand, the defendant» 
liable to an attachment. 5 and 6 V. and M. c. 11. 8. 3. 7 

4 Neither a recognizance in a sum exceeding 200. nor a * 


on „ 


W 


PpRINCI PAL MATTERS. 


remove an indictment from a court of eyer and termine is within this 
statute (No. 2.) CIT STE * 529 
s Upon what terms the court will discharge such eee 
(No. 4. | - - ibid. &c. 
6 The . of an indictment, removed into B. R. by certiorari 
from the sessions, is not entitled to costs under the 4 and 5 . and N. 
c. 11. unless he be either the party really injured, or a civil officer 533 
And to entitle a civil officer, under this statute, to costs, he must pro- 
secute ex officio ry - SY! $34 

$ But the not endorsing the prosecutor's name upon the indictment, it 
should seem, does not affect his title to costs 536 
9 The prosecutor is not entitled to the costs of a trial at bar, the statute 
(No. 2.) only extending to small offences - ibid, 
10 Nor to any other costs, than such as were incurred subsequent to the 
certiorari - - 538 
11. Where the defendant in an indictment has been convicted and fined, 
and the third part of the fine paid to the prosecutor, he cannot also 
have costs under the recognizance, but so much shall be deducted as 
he has received for the one-third of the fine - ibid. 
12 Until ten days have fully elapsed after a demand of costs taxed upon 
a recognizance under this act, (No. 2.) an attachment cannot be 
granted against the party refusing to pay them 339 
13 And a person in custody, upon an attachment for nonpayment of 
these costs, may be discharged under the Lords” act 540 
14 The personal representatives of the prosecutor of an indictmefit-are, 
under the 5 and 6 W. and M. entitled to the costs taxed during his life, 
although no personal demand was ever made by the prosecutor 544 
15 But, in such case, (No. 14.) the court will not grant an attachment 
against the defendant for nonpayment, but make a rule for N | 

his recogn zance : - ibid. 


16 Whether costs are payable, where an indictment is not tried pur- 
suant to notice — | 65846, 7 


17 An indictment being considered as the suit of the king; who neither 


pays nor receives costs, no costs are payable to or by either prosecu- 
tor or defendant, unless under some statute 


—— 
— 


K 


| 548 
1 be 18 But the King's Bench, by virtue of a privy seal, may give to a prose- 
| | Pl E . 
$35 cutor the third part of a fine assessed on a criminal prosecution, by 
nga | way of reimbursing him his costs 5 1 538 
50 19 And to induce defendants to pay prosecutors their costs, it is the 
cient | Practice of that court, as wel! wot ie sessions, to intimate an incli. 
aan nation to mitigate the fine to. the kin - 1 
me# | 20 But, at this day, it should seem, that the King's Bench will not, in 
1 any case of a conviction upon an indictment, impose a larger fine than 
d tie is 3 to the offence, although the defendant should refuse 
* to make any compensation to the pro ecutor for his costs ibid, &c. 
; 21 Prosecutor not allowed to quash his own indictment, but upon pay- 
he's | ment of defendant's costs 3 5 54 
5 of * | INFANT. W 
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1 An infant plaintiff is not personally liable to costs 184 a 
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3 But his prochein amy or 


guardian 
5 But where the bill of an infant was dismissed for want of prosecution, 


2 It was adjudged, in one case, that this statute extends to all inferior 


' TABLE or THE 


ent of such costs on demand, the court will grunt . 


ust the prockein amy or 214 


4 And for nonpa 
attachment 


and the infant died before the costs were taxed, it was holden that the 
prochein\amy was not liable | - | ibid. 
6 And, in one case, where an infant plaintiff was taken in execution for 


costs, the court refused to discharge him on motion ibid, 

7 When an infant sues, the court will oblige the prockein amy, or guar. 
dian, or attorney, to give security for the costs 2215 

$ An infant defendant is liable to costs - 1160 


INFERIOR TRADESMEN. 


1 By 4 and 5 W. and M. c. 23.5. 10. inferior tradesmen, &c. are made 
liable to damages and full costs in actions of trespass for hunting, &. 
upon another person's land | P 


- 


smen, however qualified, with respect to estate gi 

3 But neither that point, nor what species of tradesmen shall be aid to 

be inferior, and what superior, seems to be settled 91 

4 If, in an action laid upon the 4 and 5 W. and M. c. 23. the plaintiff do 

not prove the circumstances under that act, but only the trespass, he 
may recover as in a common action of trespass 


Q Y 
5 An inferior tradesman's hunting in company with a person qualified, 


does not exempt him from the payment of full costs 101 
6 The declaration in an action of the 4 and 5 W. and M. c. 23. need not 
conclude with contra formam statuti . 91:93 
7 But such conclusion will not hurt, but may be rejected as * 
1 To entitle himself to the benefit of this act the plaintiff must por 
- defendant that-particular sort of tradesman In the declaration, 


though alleged under a videlicet - 10H, 2 


INFORMATION. Vide Quo WaRrRANTO. | 


1 By the 4 and 5 W. and M. c. 18. the clerk of the crown in the King 
Bench shall not, but by order of court, exhibit an information ſor am 
misdemeanor before the person procuring such information to be er- 
hibited has entered into a recognizance to the person to be informed 
against in 20 l. to prosecute with effect, and abide by the orders of the 
court N ö - om 

2 Which izance the said clerk of the crown, or any justice, where 

the cause of any such information shall arise, may take; and the same 
shall be filed in the Crown: office for public inspection . 

3 And in case the person informed against appear, and plead to issue, 
and the prosecutor do not, at his own costs, proceed to trial withi 
a year after issue joined; or if upon trial, a verdict pass for the de. 


fendant; or the informer enter a nol: ui; the defendant ohall 


have costs, unless the judge, at the trial, certify that there was à 1% 
sonable cause for such information 8 $72 

4 If the informer do not within three months after taxation and demand, 
ay the costs, the defendant shall have the benefit of his recognizanc 
compel him MERE or 7 «i AW cot: © ibis 
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PRINCIPAL. MATTERS. 


z This statute extends only to informations exhibited by the master of 
the Crown-office - - | $73 
6 Where an information is tried at bar, the defendant can have no costs 
within this act, that not being a case within it 7; 37 

> So if there be several defendants in an information for a misdemeanor, 
and any one of them be found guilty, those who are acquitted are not 
entitled to costs A wth, 146. 573 
But where the defendant in an information is acquitted, and the Judge 
does not certify a reasonable cause for exhibiting the information, þ 

King's Bench is bound to give costs, whether the acquittal were upon 
the merits, or from any other cause 0 
In such case, (No. 8.) however, the defendant is not entitled to costs, 
beyond the extent of the recognizance entergd into by the progecutor, 
which is only 20d. . 9 155 ; $74, $ 
10 The prosecutor shall pay costs for not proceeding to trial pursuant 
to notice, though issue may not haye been joined a twelvemonth 576 
1 If the defendant in an information die before the taxation of such 
costs (No. 10.) his executor is not entitled to them $77, 8 
12 And where an information was filed in the Attorney-General's name 
for beating a custom-house officer, it was holden, that the prosecutor 
was not liable to costs for not going to trial according to notice 578 
13 On a rule for an information, though the court may think a ground 
is laid, yet if, under the circumstances, the pa t of the prosecu 


tor's costs a an adequate ishment will discharge the 

rule, on the « fendant's — row tare do 50 MM ibid. 
24 If it appear, on shewing cause against a rule for an informati 

against a justice of peace for a misdemeanor in his office, that he 


not only rightly, but upon right motives, the court will discharge the 


rule with costs - $79 
ibid. 


* 


without any-injurious intention 


5 But without costs, if it appear that᷑ the justice acted irregularly, 
INFORMER. Vide Common INFORMER, | 


INGROSSERS, 
1 No costs are recoverable in an action upon the 5 Ed. 6. c. 14. againet 
. INQUIRY. © 125 


i f 

Where the plaintiff does not execute a writ of inquiry, pursuant to 
notice, nor countermand the same in due time, defendant shall have 
costs : F 


413 


=. JOURNEIS ACCOUNTS. 7 


If a writ abate by the act of God, and the plaintiff purchase a new one 
by journeis accounts, he shall have the costs of the first writ - 
But not, if the first writ abate through his own default wick | 


JUDGMENT. ide Nonsvir, No. a, &.—Vnxpict, | 
Where, in an action of slander, a judgment for damages and costs shall 
be reversed in toto | 40 


> Where judgment is arrested, each party pays his own coats 


| 129 
JURY. ide Sriciat Jury. | 


TABLE OF THERE | 
"i K 0 4 5,37 OP 3 If 


KING. Vide Coumon INFORMER, No. 12. NEW TRIAL, No, 7 - 
1 The king, generally speaking, neither pays nor receives costs 21. 12; y nc 
2 The:33 H. 8. C. 39. 8. 54. however, enacts that the king in all guts ti 
upon specialties to himself, or to any other for his use, shall recover 3 * 
Costs Were 29990 M of * 

> | de 
. | 6T 

„ LIEN. Kg 0 

1 Of an attorney's lien upon deeds, &c. for his bill of cost; 514, &. U 
| : * * 3 : le: 


. d B | 117 


MALICIOUS TRESPASS. ide WitruL and Maticiovs 4 
. TRESPASS. Se 73 
MANDAMUS. Jide Noxs vir, No. 6. 10 H 
1 Writ of mandamus, what | - 315 * 
2 On what occasions grantabfe - — ibid. 11 
3 How granted, and of the return thereto - 316 * 
4 Action on the case lies for a false return to a mandamus, in which costs 3 
may be recovered by either plaintiff or defendant 327 ny 
5 * Anne, c. 20. where a return is made to a mandamus, issued in any a 
of the cases therein specified, the party suing out the writ may plead rt 
- thereto, to which the party making the return may reply, &c. and c 
such further proceedings shall be had as if an action had been brought 3 
for a false return; and if a verdict or judgment be given for the per- 
son Suing the writ, he shall recover damages and costs, if for the per- 
son making the return, he shall recover costs - 23 
6  j 12 Geo. 3. c. 21. any person entitled to be admitted a citizen, &c. 
of any city, &c. shall apply to the proper officer for that purpose, and 
give notice that unless such officer shall so admit him within one U 
month from that time, the King's Bench will be applied to fora mand«- : 
mus; and if a mandamus do actually issue, in obedience to which the 5 
officer makes the admission, he shall pay costs - 3? gf... 
7 Of costs upon the discharge of a rule for a writ of mandams +33! 1 
MAYOR. Vide Orrie ER, No. 2, &c. | . 
MIDDLESEX—THE- COUNTY COURT" OF. Vide Cov or Wi * | 
| a CONSCIENCE. | 1 
MISDEMEANOR. Pide INFORMATION, * 
; MONEY. Vide ExzcuTor, No, 7. | 50 
3 The condition of paying costs up to that time, is generally made pa" Ir 
pol the rule giving a defendant leave to pay money into court 355 61 
1 Although a plaintiff proceeds after the payment of money into coir, b 
he will be afterwards allowed to take it out, on paying the 10 f 0 
© oo 


the subsequent costs 


* 4 
* 


1 * | | ", 
PRINCIPAL MATTERS. 


3 If plaintiff, after money has been paid into court, proceed to trial, and 
then become nonsuited, or do not recover damages beyond the sum 
brought into court, defendant shall have costs N 

4 But by proceeding after payment of money inte court, a plaintiff does 
not forfeit his right to costs up to that time, if he afterwards at an 
time before trial consent to accept it, and to stay proceedings ibi 

5 Yet if a plaintiff, after such N proceed actually to trial, when 
a verdict is found for the defendant, or a juror is withdrawn by con- 
sent, he is not entitled to any costs at al!!! 357 

6 The costs of paying money into court, and taking it out, must be borne 
by the defendant, although he before tendered the money to the plain- 
tiff's attorney, who then refused to accept it * 359 

Under particular circumstances the court, in one cage, gave defendant 
leave to bring money into court without costs - ibid. 

$ If money be paid into court upon some of the counts only of the decla- 
ration, and * plaintiff take it out, he is, it seems, in the Common 
Pleas, entitled to costs on the whole declaration 362 

g But, in the King's Bench, he is, in such case, (No. 8.) entitled to no 


more than the costs of those particular counts - ibid. 

10 How a plaigtiff must proceed in case he accepts of money paid into 
| court, and the costs are not paid up to that time 5 363 
ö 11 If money be taken out of court, the p/aintif's attorney must pro- 
0 cure from the master, or one of the prothonotaries, an appointment ta 
6 tax the costs, and serve a copy thereof on defendant's attorney 365 
12 If the defendant, pending an action on a bond, bring into court-prin- 
i cipal and interest, and all such costs as have been expended in any suit 
x at law or in equity on such bond, he shall have judgment to be dis- 
* charged. 4 and 5 Anne, c. 16. 8. 13. 7 . 67 
ht 13 Cases upon this statute — ; 368, &. 
T- MOTION. Vide PrkacTiCs, No. 20. d | 
23 5 | Aa 
bc. N ' | 1 5 
ws NEW TRIAL. 5 R 
* Upon a motion for a new trial, the court will grant or refuse the costs 
the of the former trial according to the circumstances of the case 383 
329 2 But, in general, where a new trial is granted on the merits, or upon 
331 a new ground not opened at the first trial, or because the first verdict 


is against evidence, it is on payment of the costs of the former ** 4 

| ibid. 

* On granting a second trial, for the misconduct of the jury on the first, 

the costs of such first trial were directed to abide the event of the 

Second 8 - - ibid, 

Where a verdict a me law, or the opinion or direction of the 
judge, a new trial will be granted without costs 


- 8 
Other cases in which the court will grant a new trial without Wen 
part ing the party applying ſor it to the costs of the first trial ; 
355 6 In one case, the court declared that if a party should obtain a verdict 
an unfair unconscionable advantage, without trying the real ques- 
adant non, they would set it aside, and make such party pay the costs 38 
35 } Aſter a verdict tur the crown, against the ion of the court 80 


32 * 
TABLE OF THE | 


: a trial at bar; in a prosecution carried on avowedly at the a 
pence of the crown, the condition of paying the costs of the former 
trial was made part of the rule for a new one f 15 

Where, in the rule for a new trial, nothing is said about the cam g 

the former, and are not reserved to abide the event of the cc 

verdict, although second trial terminate in favour of the um 

n the court of B. R. will not allow him the cos d 
t - 94 : 

But under such circumstances, (No. 8.) the Common Pleas alen de 

Costs of both trials BOT — ibid. 

10 Yet where the first verdict is for the plaintiff, and the second for the 

F e e or è converso, the costs of the first trial are not allowed even 

in C. B. "he — — „ 

11 lf, 4. gh second trial, a juror be withdrawn on the party who obtan- 
ed the first verdict, undertaking to pay the other has costs, auch under 

taking extends to the costs of the second trial only ; 


NOCTANTER. | 
T No costs are recoverable in the proceedings upon a writ of noctanter 1 
NOLI PROSEQUI. Pide D1sconTiNUANCE, No, 7, 


NONPROS—NONSUIT. Vide DerenDantT.—Extcvror, No. þ 
12.—FORMA PAUPER1s, No. 5.—RECORDARY FACTAS Loquiliy, 
—REPLEVIN, No. 1y. Fo Re OY 


3 Debt lies in B. R. for the costs of a nonsuit in an inferior cout 
though they do not amount to 405. 8 35 
2 Where after issue joined in any suit, the plaintiff neglects to briag i 
on to be tried, according to the course and practice of the court, judg- 
ment as in case of a nonsuit, may be given for the defendant. wy 
c. 17. - - 
3 And such judgments (No. 2.) shall be of the like force and effects 
those upon nonsuit - 9388 * 
4 And defendants shall have costs thereon, in actions where they v 
have had them upon nonsuits . ibid, 
$ A gui tam action where no part of the penalty is given to the cron, 
is within this act (No. .) and all the defendants in an action u 
join in the application for judgment as in case of a nonsuit 
6 And this j t may be given upon the traverse of the return uu 


. - > gal 
7 Where, in a joizt action, there is judgment by default against one . 
fendanr, there cannot be judgment as in wakes a nonsuit for the oa 


ndant — 5 481 
$ The court will not grant a motion for this judgment (No. 2.) and 
for the master to — for plaintiff s not p ing to trial pi 
And the defendant having got a rule for this judgment, cannot 4 
And t t havi a t this j , hp 
7 ads have cons . nor vice vers6, having d. 
tained a rule for such costs, can he afterwards have judgment un 
case of a nonsuit - ck. £5 b 
xe Where the court, on an application for judgment as in ca d 


* 


PRINCIPAL MATTERS. 


noncuit, grants plaintiff further time for the trial of the issues it 5s 
generally on yment of costs 8 - ; bid. 

Low deemed good causes against judgments as in' cases 
of nonsuit - s 


40s 

What, not WE . 2. 8 406 

'* Where a plaintiff has carried a record down to trial once, there ali 
not be judgment as in case of a nonsuit for not carrying it down a se- 
cond time - 15 5 - 407 
14 Neither shall there, where a plaintiff having once proceeded to trial, 
lects to proceed to a new trial D'S ibid. 
; Neither an executor nor 1 is liable to costs where this 
judgment (No. 2.) is given against him - 407 
Es hind Wen of right - ibid. 


: NONRESIDENCE. | OY ck | Ark (| 
1 If the plaintiff be nonsuited in an action of debt upon the 21 Ml. 8. for | 
nonresidence, he shall pay costs 5 205 


NOTICE. Vide InvicTMENT, No. 16,—IxQuitY.—TRIAL. th 


0 : | / 
OFFICE—OFFICER.—/ide Cusrous. 
1 By the stat. of 43 Eliz. c. 2. (an act for the relief of the poor) a defen. 


dant may plead the 2 issue, or avow generally, in a suit against 
him for any thing done by authority of that act, and upon a verdict 
ſor him, or a nonsuit, shall recover treble da with costs 2326 
If any action on the case, trespass, battery, or false imprisonment, be 
brought against a justice of peace, mayor, &c. for any thing done by 
virtue of his office, such justice, &c. and all others acting in his ai 
— plead the general issue, and give the special matter in evidence; 

upon verdict for the defendant, nonsuit, or discontinuance, the 
judge, before whom the matter shall be tried shall allow unto defen- 
dant double costs. 1 Jac. 1. c. 5. "Ip — 227 
This act (No, 2.) extended to churchwardens, and overseers of the 
poor, by 21 Jac. 1. c. 12. | " 228 
Actions against justices of peace, mayors, &c. or any acting in their 
aid and assistance or by their command, for something done by virtue ' 
of their offices, Mall be laid in the county where the facts were com- 
mitted; if not $0 laid, the jury shall find the defendant not guilty ; and 
upon a nonsuit, discontinuance, or verdict for the defendant, he hal 
have double costs. 21 Jac. 1. c. 12.5. 5. - 228, 9 
No writ or copy of Shall be sued out or served on a justice of 
* any thing in the execution of his office, without one ca · 

month's previous notice thereof in writing. 24 Geo. 2, c. 44. 


5. 1, - - - 2 

And the justice may within one calendar month after such . 
(No. 5.) tender amends, and, if not accepted, plead same in bar; and 
in ease the jury find the amends tendered to be suſſicient, the defen- 
Gant shall have a verdict; and, in such cave, or if plaintiff be non- 
zuited, discontinue, or there be judgment on demurrer for defen- 
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dant, he shall have like costs as if he had pleaded the general ie, 
24 Geo. 2. C. 44. S. 2. e 6. $1 230 
3 Iu default of plaintiff's proving such notice (No. 5.) at the trial, the 
. . defendant | recover a verdict and costs as aforesaid. 24 C05. 
C. 44+ S. 3. - , AN <=; 1. 9F:402.. 2517 Wh 
8 No action shall be brought against a constable, or other officer, o 
person acting by his order and in his aid, for any thing done in oe. 
dience to a justice's warrant, till a demand made of a perusal and 
of such warrant, and refusal thereof for six days; and if after cn. 
pliance with such demand, an action be brought against such conxtable 
without making the justice who signed or sealed the warrant a defe- 
dant, on producing and proving the warrant at the trial, defendat 
shall have a verdict; and if such action be brought jointly against the 
justice and constable, on proof of the warrant, the constable dul 
have a verdict ; and in case of a verdict against the justice, the plan. 
tiff shall recover his costs against him, in which shall be included ad 
costs as the plaintiff is liable to pay to the defendant obtaining a ver 
dict. 24 Geo. 2. c. 44. 8. 6. 2 m 
9 Where, on a verdict for the plaintiff in an action against a just 
the judge, in open court, certifies, on the record, that the injury n 
wilfully and maliciously committed, plaintiff shall have double cody 
24 Geo. 2. c. 44. 8. J. | — EE 131 
10 To what actions the 43 Eliz. c. 2. extends bl, 
'1t How and by whom the treble damages given 10 
are to be assessed TR 70s - 23 
12 A deputy constable is within 7 Zac. 1. c. 5.(No. 2.) and so is ever pe. 
son acting under a justice's warrant n 1 
23 A Secretary of state is not ex officio a justice of peace, neither at 


by this act (No, 


the king's messengers in ordinary, officers within the of 
7 fac. 5 t. K . Geo. 2. c. 3 - $ 4 
14 An officer specified in 7 Fac. 1. is entitled to the benefit of that A( 
though sued for something done only by colour, and not may | 
virtue of his office - | - U 
15 But a constable acting colore oſſicii is not within the 24 Geo. 2. c. at 
which extends only to acts done virtute 182 5 93 
16 To bring a person within this statute (No. 15.) the act must be dos 
in obedience to a warrant — 8 : 1 p 
17 An overseer of the poor distraining for a poor's rate under a juste 1 ; 
warrant 1s an officer within this act (No. 15. a ibid Pro 
x8 This statute (No. 15.) comprehends actions of tt only 1 cuff 
19 And the ) Zac. 1. c. 5. does not extend to actions for a nonfeazanty n. 
but only to those for some temporal act done, and in which the defences ert 
may plead the general issue - | - 10 leg 
20 A defendant obtaining a verdict when sued for something done if \ 
virtue of his office, shall have double costs, though the declaration be trial 
insufficient ' — EY | * 8 177 In « 
21 To entitle a constable to double costs under 7 Zac. 1. c. 5. the fue 
who tries the cause, must certify at the trial, that defendant ace VB | | 
virtue of his office, or allow him double costs upon the record ru. 
22 But where there is a special verdict, and it appears, by the fa the 
found, that the defendant was acting by virtue o his office, * fp 


&c. such certificate or allowance (No. 2.) is unnecessary 


PRINCIPAL: MATTERS. 


ty zomething done by virtue of his office, defendant is entitled to double 
Jo costs ® fled; 8 | 0 ba 240 
i 24 In what cases, a defendant will be permitted to enter a suggestion 
. upon the roll that he was acting by virtue of his office, in order to 
4 entitle himself to double or treble costs - 241 
a 25 Where à defendant is entitled to double costs, because sued for 
1 something done by virtue of his office, the costs de incremento, as well 
ul as those assessed by the jury, shall be doubled - 242 
10 6 And, in such case, if there are several defendants, they are all entitled 
de to double costs - - - ibid 
* OVER SEER OF THE POOR. Vide Orric EA. —CONSTABLE. 

the | : - OUTLAWRY. | 4 

_ What costs shall be paid upon the superseding or reversing of an out- 
1 law ry © Fw | 591, &c. 
Fer | 

m 

be | 

oy PARDON. | | 
1 When a pardon will discharge costs in a suit in the spiritual court 599 


| PAUPER. Vide FoRma PaurzERis. . | 
PAYMENT OF MONEY INTO COURT. ide Monz. 
PEACE, CLERK OF, | 1 


N 
er aſt If a clerk of the peace, in drawing an indictment, insert unnecessary 
ng recitals, the court will make him * costs. 5 - 614 


ACE, JUSTICE OF,—/ide ATTORNEY, No. 4.—INFORMATION, 
| No. 14, 15.—OFFICER, No. 2, &c. 


PLEADING. 


By 4 Anne, C. 16. 8. 4. a defendant or tenant in any action, or plaintiff 
in replevin, with leave of the court, may plead several matters 105 
Provided that if any such matter be, upon demurrer, adjudged in- 
Sufficient, or if a verdict be found, upon any issue, for the plaintiff, 
costs shall be given at the discretion of the court, unless the jud 


. certify that the defendant or plaintiff in replevin had probable cause to 
100: Mead the matter found against him - ibid. 
ation i Ie e der us. may be made out of court, after the 
# { - b 4 - 122 
ef 1 In cases within the 4 Anne, c. 16. the quantum of the costs only is 
4 vexted in the discretion of the court, and not a power of refusing costs 
of altogether - 107, 110, &c. 


Though, in one case, it was holden, that this discretion extended to all 


the costs 112 


If plaintiff obtain judgment on a demurrer to a Special plea, he Shall 


, : N 
* 7 


23 Upon a discontinuance in an action against a justice of the peace ſor 


In what cases, justices of the peace are empowered to award costs on 
complaints made before them out of sessions | $52 


- 
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have eosts thereon, notwithstanding he may be afterwards ant 
the trial of the general issue - 109 
7 So if one of several pleas be adjudged bad on a demurrer to the plan- 
tiff*s replication thereto, the plaintiff shall have the costs of they 
8 though the defendant afterwards obtain a verdict upon the 
es joined on the other pleas, and it should appear on the whole of 
the record that the plaintiff had no cause of action 10] 
3 Where there is a certificate on the 43 Elzz. c. 6. the plaintiff canng 
have the costs of any plea pleaded with leave of the court, though the 
same be found for him, and there be no certificate on the 4 Ane, c. 16, 
in 
9 If some of several matters pleaded by a plaintiff in replevin are found 
for him (which entitle him to judgment), and the others for the de. 
fendant, defendant shall have the costs of the latter issues, unless there 
de a certificate that the plaintiff had a probable cause for pleading the 
matters on which such issues were joined ae 1g 
10 An avowant shall pay costs on the special avowries found ag 
him, if there be no certificate of a probable cause for pleading them 11 
11 Where all the issues joined an several pleas in bar are found for the 
plaintiff, except one joined upon an insufficient plea, which is foundfor 
defendant, the plaintiff shall have no costs on the latter plea uf 
12 Two pleas, not guilty, and not guilty within six years, issue upon 
the first, and to the other a demurrer, which was, on argument u. 
sequent to the trial of the general issue (which was found for the plan. 
0, adjudged for the defendant ; neither party had costs of the tri, 
but the defendant had those of the demurrer e ee + 
13 Where different issues are joined on different pleas, some of which 
are found for the plaintiff, and others for the defendant, the deſendut 
in B. R. is entitled to costs on the issues found for him; butity 
otherwise in C. B. — - cl 
14 But if issues be joined on several counts, and some of them be found 
for the plaintiff, and others for the defendant, the defendant shall no 
in either court, have any costs 23:00 124 
35 Where a party extends the pleadings in a cause merely to haras hn 
antagonist, he will generally subject himself to the costs of the pet. 
fluous part of the record, which will be struck out be 
16 However, though a plaintiff should insert more counts in his de. 
claration than are necessary, the court will not order him to pay co 
if that mode of declaring is sanctioned by the general practice, in 2 
cases - - q 
| POOR. Vid Ses810Ns, No. 1, 2. 4. | 
PRACTICE. Jide CosTs, No. 12, 13.—DECLARATION. PL 
| ING, No. 15, 16. 


\ 

2 In what cases, the proceedings in a suit will be stayed till a respond 
plaintiff be named, or — found for the costs, in case of judg 
ment against the plaintiff. Jide Security. : 4 

2 The courts will stay proceedings in a second ejectment till payment 
the costs of a former ejectment for the same premises, even though 
the merits were not decided in the former action 1 

3 It was holden, in one case, that a second ejectment ought not © 
stayed till the costs of a former were paid, if, in such former * 
no costs were payable by the plaintiff 


1 
ö 


PRINCIPAL MATTERS.* 
4 But the contrary has been since | ef | 422047. 
5 And proceedings were, in one case, N the very before the 
trial, under particular circumstances, payment of costs of a 
former ejectment „ 87 1H ie Hl 448 
6 The courts will now stay a second ejectment until, &c. though the 
former ejectment was brought in a different court 449 
If an ejectment be brought on demise of husband and wife, and after- 
wards a new action be instituted on the demise of the wife alone, * 
ceedings in the latter shall be stayed until payment of the costs of the 
former e eee eee ee ibid. 
1 So though the lessors of the plaintiff in the two ejectments should 
be different persons, yet if the proceedings in the second appear to be 
fraudulent, the court will not permit the latter action to proceed till the 
Costs of the former have been pam * | * 
the Whether a second ejectment shall be stayed until the payment of t 
11 Costs of a former one for the same lands, where the two ejectments are 
b t (without fraud or collusion) upon different demises, but upon 
same title | Ped ok 044117 488 
10 A second ejectment shall not be stayed, where one of the lessors 
of the plaintiff is in custody on an attachment for nonpayment of the 
costs of the former ejectment; nor where, after a verdict for the 
plaintiff in an ejectment; the defendant in that action brings a new 
ejectment against the same plaintiff, for the same premises 453 
11 If the defendant, after suing out a writ of error on a judgment 
ggainst him in an ejectment, bring a new ejectnient for the same lands, 
the court will not compel him to pay the costs of the first action be- 
fore he proceeds, but will stay the second till the writ of error 
de determined - | „ „ 
12 But if the plaintiff bring a writ of error, and, pending it, a new eject - 
— second ejectment shall be stayed till the costs of the 1979 1 
Are i . * : = ibi . 
13 And now, though this —— was anciently confined to actions of 
ejectment, the courts will grant a rule to stay proceedings in a Second 
action, of what species soever it may be, until payment of the costs of 
a former action, brought (though in a different court) for the same 
cause, and in which the merits were decided | 454, &c. 
14 And the court of B. R. has granted this rule (No. 13) under parti- 
cular circumstances, in other actions than ejectments, the 
merits had not been before tried _ n ne 46 
15 But the court of C. B. will not, unless the merits have been tried 
in the first action 1 8 * 2 
16 Proceedings in a second action, by an executor or administrator, shal 
not be stayed until the costs of a discontinuance, or nonsuit in a former 
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18 * 


action, are A — - 467 
17 Neither will proceedings in an action be stayed until the debt and 
costs recovered by the defendant in two former actions against the 
— have been paid, notwithstanding the latter action should be 
unded on the same circumstances with the others ibid. 
7 wherein 22 of ns —— ben allowed to be 
ucted from, or set aiust the costs, and costs, or 

the debt and costs, in arjother action A ibid. &c. 


19 If the holder of a bill of 3 bring separate actions against ac- 
| 5 u 
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tor, drawer, and indorsers, the court will stay proceedings zgai 
Fac of the latter parties, upon payment of the bill and the _— 
that particular action, but not against the acceptor, except on paymeat 
of the bill and the costs in all the other actions 603 
20 The allowance of costs upon motions is arbitrary, and entirely in the 


discretion of the court ibid. 
21 In one case, the Common Pleas refused costs on denying a rule to 
shew cause, though it was o in the first instance 


22 A declaration cannot be delivered in C. B. so as to charge ws 
fendant with the costs thereof, before-the appearance-day of the re. 
turn of the _ ; gt : 0 eee ibid. 

123 In an action for mesne ts after a judgment by t in eject. 
; — it is usual for the on to recover the costs of — 


as consequential damages 1655 - 614 
24 But where, after a recovery in ejectment, and before an action for 
the mesne profits, the defendant became a bankrupt, and the jury did 
not include the costs of the ejectment in their verdict, in executing an 
inquiry in the action for mesne profits, the court refused to set aside 
the inquisition, because the costs might have been proved as a debt 


under defendant's commission 615 
3 PROHIBITION. 

t Writ of prohibition, what | 3% 
2 Whether grantable ex debito jnstitiæ, or not | 30% 
3 If either the jadge or party proceed after a prohibition has been 
granted, they are s attachment, and are liable to an action 

i the party injured ' 2 | | - ibid. 
4 Ihe mode of applying for a prohibition ö zob 


5 Every party suing for a prohibition'to a suit in an ecclesiastical court 
for tithes or offerings, shall, before any prohibition be granted to him, 
deliver to some of the judges of the court to which he applies, a true 
copy of the libel and suggestion; and in case the suggestion be not 
ved by two sufficient witnesses within six months after the award- 

ing of the prohibition, the party shall have, on request, a consultation, 
and also double costs and to be assessed by the court grant- 
ing the consultation. 2 and 3 . 6. c. 13. 8. 14. ibid. 
6 3 six months (No. 5.) are to be computed ee 
1 And begin to run from the teste of the writ of prohibition ibid. 
$. It is sufficient if the suggestion be proved before a judge during vaQ- 
tion within six months, though not recorded till aſterwards ibid. 

9 Though persons attainted of felony are not good witnesses to a 


1 et persons, such as parishioners of a parish, &c. who mf 
not — on a trial at law, are 80 _ 3% 
ro Defective proof of a suggestion may be supplied by deu N0Y 

$ 
11 Where a suggestion consists of two parts, one witness to each P 


time within the'six months, but not a 
sufficient 


12 It is necessary to ve a suggestion for a prohibition in a ut fr 
amal l tithes, as „ell as im one for t | - ep 

33 And such proof is requisite in all cases where the matter guggested 

merely matterin fact | - " 


PRINCIPAL "MATTERS. 


14 Proof of a suggestion by hearsay, or as the witness thinks, or believes, is 
sufficient | | b 


- 311 
15 So it is enough, if it be proved in substance, or in such a manner as to 
shew that the spiritual court has no jurisdiction ibid. 


16 But where a suggestion is in the negative, or grounded upon a matter 
of law, no proof thereof is requisite under the statute (No. 5.) 312 
17 Neither is any such proof necessary where the ground of the sugges- 
tion is à composition, or agreement, or a matter that was not, at the 
making of the 2 and 3 Edw. 6. c. 13. a sufficient cause for a prohi- 
ition 1 ary ths com - Sh - 313 
18 This statute (No. 3.) entitles. a defendant in prohibition to double 
costs only where a consyltation is awarded in default of proving the aug - 
gestion within 51x months - | 


ö 14 
19 Whether an administrator is liable to double costs for not evi 
5 his suggestion in due time - 315 
20 By the 8 and 9 W. 3. c. 11. 8. 3. in all suits upon prohibitions, the 
plaintiff ing judgment, or any award of execution, after plea, 
; or demurrer, shall recover costs; and if plaintiff be nonsuited, discon- 
a tinue, or have a verdict against him, defendant shall recover _ 
| b ibid. 
31 Upon judgment for a plaintiff in prohibition, the costs shall be taxed 
- from the suggestion, and so as to include those incurred by the mo- 
tion * - 16 
n 22 But the defendant, in case of a nonsuit, is not entitled to the 4K of 
a opposing the rule for the prohibition, but merely to those of the non 
suit | - — f I 
- 23 Where a prohibition is awarded as to part, and a congultation — 
1 che residue, the plaintiff in prohibition have costs 318 
8 24 So shall a defendant in prohibition, where he obtains a verdict for 
* part only of the matter in issue — at 
oh 58 administrator is not liable to costs, upon a nonsuit in po 
BY it10n . - - 1 . 
26 If there be judgment by default in prohibition, and the plaintiff have 
_ damages upon a writ of inquiry for the contempt in proceeding after 
10. the writ of prohibition delivered, he shall have costs ibid. 
* 27 If defendant in prohibition compel plaintiff to declare, and then 
* plead a nugatory plea, he shall pay costs 323 
did. a3 In one en - * rohibition * 2 or costs 
5 upon application of the though inti prepared 
wr and tendered a declaration ; — a 324 
— PRO VISO. Je TzIAL, No. 7, 3, 9. y 
. Q 
art i : end 
idid- | QUARE IMPEDIT, 
Fry No costs are recoverable in a writ of quare impedit NED SIEM 
ted is QI TAM, ACTIONS. Pide Common IxTroAM RM. Noxsvir, 
ju No. 5,--SECURITY, No. 11, 12. 8 


6 
3 To which plea (No. 2.) the prosecutor may reply any forfeiture, &. 


5 And if he do not proceed to trial within a twelvemonth after ie 
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QUO WARRANTO. 


1 In case the defendant in an information in nature of quo warrants be 
found or adjudged guilty of usurping or 1 into any office or 
franchise within any city, &c. the relator in such information shall 
recover costs; and so shall the defendant, if judgment be given for 

him. 9 Ann. c. 20. 8. 5. : - þ OBE 580 

2 From the first day of Trinity Term, 1793, the defendants to such in. 
formations (No. 1.) for the exercise of any office or franchise in any 
city, borough, or town corporate, may plead the holding it six year, 
or more, before the exhibiting of such information; and if the issue 
joined thereon be found for the defendants, they shall have the like 

- costs as if a verdict and judgment had been given for them on the 
merits. 32 Geo. 3. c. 58. - $81 


of such office, within six years before the exhibiting the information, 
32 Geo. 3. c. 58. s. 2. - — $82 
4 Before the exhibiting of a quo warranto information, the relator 
_ to enter into a recognizance in 20 J. to prosecute the same with 
ce”: - $82 


joined, the defendant is entitled to costs to the extent of such recop- 
nizance (No. 4.) - - 583 
6 So the relator shall pay costs for not proceeding to trial pursuant to 
notice - - 510 
75 If any one of several issues in a quo warranto information be found for 
the prosecutor, upon which judgment of ouster is given, he is entitled 
to costs on all the issues BIN - ibid, 
$ The statute of 9 Ann. c. 20. (No: 1.) does not extend to give costs in 
this sort of information, unless for the usurpation, &c. of cororat 
offices, and rights to freedom in corporations, or other corporate rights 
| | | 385, 
gs A defendant in execution for the contempt, and for the costs on: 
quo warranto information, is entitled to be discharged under the _ 
act - ; - | 5 
10 The court will, under circumstances, discharge a rule for a quo u. 
ranto information with casts ; HE) | 59 


K 1 
| RECORDARI FACIAS LOQUELAM. 

1 H a defendant remove proceedings from a county court by ve. fa. l. 
into B. R. and sign a nonpros for plaintiff's non- appearance, he shal 
have costs - y — 13 

RELEASE. 

1 The plaintiff may release part of the damages, without releasing 2 
part of the costs assessed - the jury - 11 

| | REMANET. 

1 Whenever a cause goes down to trial, and is made a remanet, or 8 


PRINCIPAL MATTERS. 


off upon any occasion, without the fault, contrivance, or n t. 
of the parties, and is afterwards brought down again to trial, the costs 
of both assizes shall be allowed to the party finally prevailing 429 
2 But the rule, that where a cause is made a remanet, the costs thereby 5 
incurred, shall attend the event of the cause, implies an exception of 
such particular cases as are clearly distinguished by their circum- 


stances, from being within its reason and principle 429 
| REPLEADER. 
1 No costs are allowed to either party upon a repleader 354 
REPLEVIN. Vide DEFENDANT, No. 18.—PLEADING, No. 1, 2, 3» 
4, 5. 9+ 10. | 


1 Action of replevin, what © _ - ; ; 
2 The nature of the ancient writ of replevin, and the inconv 

attending that process - - 265 

3 The sheriff by the statute of Mariberge upon plaint made W 

it 2 Tl 


264 


pou a replevin 

4 The writ of second deliverance - 2 266 

5 A plaintiff in replevin, where he recovers damages, is entitled to costs 
270 


And a defendant therein avowing or making cognizance for any rent 
custom, service, or for damage-teasant, or other rent or rents, shall 
recover damages and costs where he prevails or the plaintiff is barred, 


"=. as FOE GR i YES I SG Rds 
4- 


7 Hen. 8. c. 4. 8. 3. 21 Hen. 8. c. 19. 8. 3. 267 
for 7 And now by the 4 ac. 1. c. 3. and 8 andg W. 3. c. 11. such defen- 
led dant is entitled to costs wherever judgment is given in his favour on 
vid. demurrer, verdict, or nonsuit, be the cause for which the distress was 
5 in taken what it may = 3 273 
at! $8 Where a plaintiff in replevin, upon a distress for rent, is nonsuited 
ohts before issue joined, the defendant, making a suggestion in nature of 
$5, 6 an avowry or cognizance, for arrearages of rent, shall, upon his 
on 4 prayer, have a writ to inquire of such arrears and the value of the 
ords' ; and on the return of such writ shall have judgment for the 
ft arrears of the rent, if the goods distrained are of that value; and if 
mor- not of that value, for so much as they are worth, with full costs of 

30 suit. If plaintiff be nonsuited after issue joined, or there be a verdict 
against him, the jury impanelled to try the issue, shall inquire of the 

arrears, and the value of the goods distrained, &c. 17 Car, 2. c. 7. 8. a. 

| | | 268 
9 And if judgment be given upon demurrer for the avowant or | 
making cognizance for rent, a writ shall be awarded to inquire of the 
* value of the distress, &c. 17 Car. 2. c. 7.8 | 9 of 
e 


I. | 469 
5 Luxe * rent, quit- rents, e heriots, and other — 
endants in replevin may avow or make cognizance generall 

Shall have double costs, if obtain judgment. 11 Geo. 2. c. Ip 22. 

: 2 kr nt Hi”: 6. $95 270 
11 Whether there shall be any costs where there are several issues 
joined on an avowry, part of which are found for plaintiff, and the re- 
* — 2 F Be en 
12 ndant in replevin is not entitled to costs, upon a judgment on 
or hoc; a confession of the plea of prizal en auter lien ais 
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13 An executor or enter avowing ke the 32 H. 8. c. 31. is 
entitled to costs — 276 


3 — hall be costs after judgment upon a fetal, as well as upon 2 
ral verdict, in re replevin — ibid. 
15 Sf a plaintiff in replevin, on an avowry for a seizure for a heriot- 
custom, 5 nonsuited, the —_— is not entitled to n. costs under 
the 11 C. 2. c. 19. (No. 10.) ibid. 
16 In replevin bot both p intiff and ee are ackied, therefore either 
party may carry the cause down to trial; and if defendant do not pro- 
ceed to trial pursuant to his notice, he shall ay costs | wy 


17 There cannot be ne as in case of a "nonsuit in an action o 
replevin — : 6, 


REQUESTS, Vide Couxr or conscxxcx. 
RIGHT, WRIT OF. Vide Nonsurr, No. 16. 
RIOTERS. Vide HuxpRED, No. 1. 


8 
SCANDALUM MANGNATUM. 
3 No costs are recoverable in this species of action TS 40 
4 SCIRE FACIAS. 
1 Writ of scire facias, what 85 - 2 30¹ 


2 In what cases it lay at common law to revive a judgment, when exe- 
cution had not been sued out within a year and a day after the entry of 


me judgment 303 
3 This writ introduced in personal actions by statute of Westminster 5 
ibid, 

4 And is in the nature of an action - 393 


5 ie be 8 and 9 V. 3. c. 11. s. 3. in all suits upon writs of scire factas, the 
aintiff obtaining judgment, or any award of execution after plea or 
8 shall recover costs; as Shall the defendant in case che plain- 
tiff be nonsuited, discontinue, or have a verdict against him ibid. 

6 This statute does not extend to executors or administrator ibid. 
7 No costs are payable where a writ of scire Jar } is quashed before plea 
pleaded; or abated by plea - 303,4 


SECRETARY OF STATE. Vide Orriczx, No. 13. 


SECURITY. 


x The courts will, on motion, stay proceedings in an ejectment, on the 
demise of an infant, until a responsible lessee be named, or Security 
given for the costs in case of a nonsuit or a verdict for the defendant 


439 
2 So a similar rule (No, 1. ) will be made where the lessor of the plan 
tiff rendes abroad ibid. 
3 So where the lessor of the plaintiff dies pending the suit, the cou! 
will oblige the plaintiff to find security for the costs 439, 449 
4 So where an r . ache name of thy 
nominal plaintiff in ejectment 4? 


PRINCIPAL MATTERS. 


But such security will not be required in an ejectment on account of 

5 the poverty of A plaintiff's lessor, nor because such lessor in a for- 
mer ejectment for the same premises, in another court, had been 
2 to give security for the costs of that action 449 

Neither wi {ap court. e eee having 
of parliament, to name a responsible plaint - Nis 443 , 

7 In one case, however, it is said the Exchequer obliged the lessor of a 

- plaintiff in ejectment to give security for costs on it's being stated to 
the _ that he could not be er =D - EOS 442 

$ B. R. will now, though it was anciently otherwise, stay proc in 
any species of 3 the plaintif resides abroad, or in Ireland, 
tll (ecurity be given for the costs - ibid. 

9 But C. B. will not exact such security merely because a plaintiff is in 
a foreign country, without other concurring reasons, as that he went 
thither to avoid paying his debts, or that he is insolvent, or the like 44. 

10 And security for costs will not be required either on the ground of 
the plaintiffs being a foreigner, or insolvent, if he reside in . 444 

11 Except, perhaps, in a gut tam action, where the plaintiff is a 1 

though resident in Eng — ibid. 

12 And if a prosecution on a penal statute be brought in a ſeigned name, 
the court will oblige the real prosecutor to give security for costs, but 
not because the plaintiff, in such action, is poor 445 

SESSIONS. 

: Justices of the at their general or er sessions, any 
appeal relative bo the rotthement of the . shall award N the 
OY party. 8 and 9 V. 3. c. 30. s. 3. - 1285 

2 Persons aggrieved by the poor rates, &c. upon notice to the church- 
wardens or overseers of the poor, may appeal to the next sessions, 
which is authorized to determine such appeal, and award costs to the 
party for whom such appeal shall be determined. 17 Geo. 2. c. 38. 


8. 4. - - 55 
3 And persons aggrieved by any thing done under the highway = 
turnpike acts may appeal to the quarter sessions, &c. Ra >| 
4 An indictment lies for not paying costs awarded by an order of * 
WR 


SET-OFF. Vide Court or 8 No. 12.—ATTORNEY, 
x O. 18. f 


1 In what cases the costs of one action shall be set- off against those ot 
another > - - 467, &c. 


SLANDER. Vide JupcmExT, No. 1. 


If on a trial, or the execution of a writ of inquiry, in an action for an- 
derous words, the damages be found or assessed under 405. the plain 
tiff shall have no more costs than damages. 21 Jac. 1. c. 16. 8. 6. 33 

2 But the jury are not restrai y this act from assessing costs to any 
amount, in an action for slan words, though they may find da- 
mages under 40 5. - | b Es 

3 An action for slander of title is not within 21 Jac. 1. c. 16. ibid. 

4 In an action for words in themselves not actionable, the plaintiff is 
entitled to full costs, however small the damages may be 33 
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5 80 he is, where in an action for words in themselves actionable, 

substantive injury is alleged in the declaration 33 
6 But in an action for words actionable in themselves, the plaintiffca?? 
not have more costs than damages, if the latter are under 40s. 
7 Ae n baron, and ** inferior courts are 2 within the 21 Ja, 1, 


11 
3 Unless the plaintiff recover 49s. damages in an i action of Slander, com. 


menced in an inferior court, but removed by lab. corp. py cannot have 
full costs 


9. A plea of justification 1 in an action of slander, will not take it 22 
the 21 Fac. 1. _ , ibid, 
SPECIAL JURY. . 


1 The cogt of a special jury were, formerly, always paid by the 15 
successfu 


2 But b . 16. the appl 8 ial j 
Y 3 5˙8. at go ury tal 


pay the fees for striking such jury, ang ards allow. 


ed the same in his costs ib 


3 And by 24 Geo. 2. c. 18. 8. 1. the deny qpplying for a Special 15 
; e tri 


shall also pay all the expences occasioned ial of the cause by 
such jury, and shall not have any other allowance for the same upon 
taxation of costs than as for a common jury, unless the judge shall, 
after the trial, certify, in court, under his and, on the record, i 

the cause was proper to be tried by a special jury 

4 And no special ju Shall be allowed more than the judge * 

the issue shall think just, not 6 one guinea, except wherea 
view has been had - ibid, 


STATUTES. 

t In action of debt upon any statute by a party grieved for a certain 
* costs are recoverable, though the Statute does not mention 
them 17. 201 

2 But no costs can be recovered by a common in „or ee 
tam, Jae costs are exprevaly given by the statute inflicting = 

nah 7 * 

he statutes giving costs are not to be extended 190 the letter, but 
1 10 be construed strictly - - 623 
TABLE OF THE STATUTES CITED AND OBSERVED UPON. 
HENRY III.—52 H. 3. c. 6, (Marlb.) - \ 2, 124 
EpwakD 1.—6 Edw. 1. c. 1. (Gloucest.) - 4-9 
| 13 Edw. 1. c. 5.8. 3. (t. erg 2. 4 - 7 
13 Edw. 1. c. 46. 8 20 
ENRY LV.—2H. 4. c. 11. | 33 - $. 475 
EMI VI.—8 H. 6. c. 9. 8. 6. - - 415 
MANY . —3 H. 7. c. 10. 5 „ 
7. C. 12 - - 219 
Henny VIII —＋ H. 8. c. 4. 8. 3. ge 267 
21 H. 8. c. 19. 8.3. — A ibid. 
23 8046 8. 1. 124 
23 H. 8. c. ** 8. 2. 3 - 21 
24 Hf. 8. c. 8. 4 5 © | 21. 125 


33 H. 8. c. 39. 8. 54 i — e f 11 
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ILL 
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PRINCIPAL MATTERS. 


pwAaRrD VI and 3 Edw. 6. c. 13.8. oi | ax 306 
5 Edw. 6. c. 14. a 7 
[LIP and Maxy.,—r and 2 P. and NI. c. 1a. 6. 476 
LIZABETH,—$ Eliz. c. 2. wi 5 - 136 
18 Eliz. c. 5. 8. 3. 6, 7+ Bop > 2092'S 
27 Eliz. c. 10. "x - ibid. 
27 Eliz. c. 13. (hue and cry) ee 10. 12 
31 Eliz. c. 11. 8. 3. X . 525 
43 Eliz. c. 2. 8. 19. - - 226 
43 Eliz. c. 6. 8. 2. - - 22 
MES I.—; Jac. 1. c. 7. 8. 1. - - 491 
3 Jac. 1. c. 15. 8. 2. 7 153, &c. 
1 1. e. 3. - © — * 125 
7 lar e, . * — 8 227 
21 Jac. 1. c. 8. - > 526, n. (1) 
| 21 Jac. 1. c. 12. 8. 3. — 7. IST 228 
| 21 Jac. 1. c. 12. 8. 5- — 7 ibid. 
ö 21 Jac, 1. c. 16. 8. 6, We P KL 
6 HAKLES Il.—12 Car. 2. c. 24. | - - FEE 
a 13 Car. 2. stat. 2. c. 2+ . 137. 280 
5 15 + 2. C. 11. 8. 19. — 25 ern e 
t 16 and 17 Car. 2. c. 8. 8. I; * 621 
; I7 Car. 2. e. 7. 8. 2, 3. - 268, 9 
7 23 and 24 Car. 2. c. 9. . 26. 40 
A 31 Car. 2. c. 2. 8. 5. 1 17 
1 ILLIAM and MARY,—2W. and M. sess. I. c. 5. 8. 4. 477 
4 and 5 W. and M. c. 18. — — 5670 
4 and 5 W. and M. c. 23. 8. 7. - 561 
tin 4 and 5 W. and M. c. 23. 8. 10. 90 
on Sand W. and M. c. 11. 526, 7 
Ot ILLIAM III.—8 and 9 W. 3. c. 11. ef 1. 142 
8 and 9 W. 3. c. 11. 8,2 . 2 [. 82 
8 8 and 9 W. 3. c. 11. 8. 3. - 297. 299. 303. 315 
200 8andg W. 3. c. 11. 8. 4. 102 
but 8 and g W. 3. c. 30. 8. 3. - 554 
613 11 and 12 W. 3. c. 9. 8. 1. . 23. 46 . 
NE.—4 Ann. c. 16. s. 4, 5 7+ — - Iog 
N. 4 Ann. c. 16. 8. 13. © - - 367 
114 4 Ann. c. 16. $. 25. - - 280 
4-9 5 Ann. c. 14. 8. 2. — it $61 
8 Ann. c. 7. 8. 63 - - 243 
9 Ann. c. 20. - i 328 
45 9 Ann. c. 20. s. . „80 
415 done I.—1 Geo. 1, stat. 3. c. f. +6, (Got act) 
27 $ Geo. 1. c. 13. — 1 51 
210 6 Geo. 1. c. 21. 8. 39, 49, 41. 43. — 244, &c. 
267 9 Geo. 1. c. 22, 8. 7: era os 13 
ibid. O0RGE Il, —2z Geo. 2. c. 23. 8. 23. «#162 492 
3 Geo. 2. c. 25. 8. 16 — - 4133 
5 Geo. 2. C. 19. 8. 2, 3. $62, 
C 125 8 Geo. 2. C. 16. 8. 1. a 16. N. G 
| 11 Geo, 2, c. 19. 8. 22+ 20 
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ener 11,14 Geo, 2. C. 13. 8. 5. hs ee OTE eta C0449} not £ 
* I3 Geo. 2. c. 8. 8. 5. 8 r L + $63 shall 
a WK, I4 Geo. 2. C. 10. 8. 1. 23289 1 155 zwar 
14 Geo. 2. C. 17. 8. I. 5. | R ; 398. 408 be n« 
15 Geo. 2. c. 31. 8. J. FF all 
17 Geo. 2. c. 38. 8. 4. e -* 555 WM Toe 
19 Geo, 2. c. 34. 8. 16. ie e eee ag tithe: 

22 Geo. 3. c. 4. - A - 159 
23 Geo. 3. c. 27. 3 1 i = 16s And 
23 Geo. 2. c. 30. | - e PE $006 Yar 

23 Geo. 2. C. 33- - = { 4d 

2 Geo. 2. c. 18. 8. 1 2. a 3 2 | 434 

24 Geo. a, c. 44+ 8.1, 2, 3. 8 229, &c. 
Soner III. —i0 Geo. 3. c. 50. s. 1 602 Th 

5 4 . The yy 329 | 

I3 3. c. 78. 8. 64 e . $25 
13 Geo. 3. c. 78. 8. $0. - „ 1 556 * 

16 Geo. 3. c. 30. s. 19. 21. 23. - $59. 56c 
18 Geo. 3. c. 19. 8. 1, 2. 9. 1 552, y t 
18 Geo. 3. c. 19. 8. 5. - e persC 
23 Geo. 3. c. 90. s. 29. A 8 ' | the r 
23 Geo. 3. c. 70. 8. 34. 31, 32, 33. - 323 & cara 
24 Geo. 3. c. 43. 8. 35- FA a > 4, 360 chall 
25 Geo. J. C. 50. 8. 28. j BTID | 47 14 pl 
26 Geo. « C. 40, 8. 31. 5 * - 256 claus 
28 Geo. 3. c. 37. 8. 24. 23. a6, 27s IP . - in qu 
32 Geo. 3. c. 58. — tifca 
STAYING PROCEEDINGS TILL SECURITY FOUND 1 _ 
| . THE COSTS. Vue SecunrTY. a der 
STAYING PROCEEDINGS IN A SECOND ACTION, TILL THE thou; 
© COSTS OF A FORMER ARE PAID. Vide PRACTICE. 450 a 
SUGGESTION. Vide DouBLEt ox TrEBLE CosTs, No. 4.—OFF! — 
CER, No. 24.—PROHIBITION, No. 5, &c. | is fot 
; | | j Whe 
a | N 5 'hg joine 
: T „ bet 
TAXATION. þ hon 
x Up to what time the costs, in a civil action, are to be taxed 6 plain 
s By whom, and the mode in which, this taxation is performed 624, WJ! > h 
TENDER. Vide Court or Conscttxce, No. 13, — 
x Where the plaintiff accepts the money brou t into court 7 — | But 
of tender, the defendant is entitled ah o - aspor 
# But in debt upon a bond the plaintiff must have cons, thought de a 
V was tendered before action brought oy 

| J 
TITHES. 

4 BySandgW.g.ce i. a 5 a cn of ed pes u-. p 
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PRINCIPAL MATTERS. 


L 2 of tithes, wherein the si value found by the jury 
63 zhall not exceed 20 nobles, the plaintiff o judgment, or mo 
85 award of execution after plea or demurrer, shall have costs; and if he 


. costs in this action, the Single value of the 
ho WO OT nes ma 


(a1 i te ts e's en in ey Gere TE 
costs = ibid. 


| TOWER-HAMLETS. 
The Court of the Tower- Hamlets, vide Count OF Comenmes. 


TRESPASS, Vide CxRTIFICATE, No. 2. DaMaces, No. 12, 13, 
14, 15, 16, 17,—INFERIOR TRADESMEN.—WILFUL AND — 
cious TRESPASS. . 105 1 


y the 22 and 23 Car. 2. C. 9. in all actions of trespass, and ther 
personal actions in which the judge shall not certify, at the trial 

he record, that the freehold or title of Kr mentioned in — 
daration was in question, the plainti e under 45 
thall have no more costs than n damages 41 


1 A plaintiff cannot have full costs in any action of trespass 
dausum fregit, in which the was," or title TS by possibility come 
in question, Should the 495. —_— a cer- 


tificate pursuant to this statute 5, Ke. 
; But if it be apparent from the pleadings, or the nature of the ease, 
to be impossible that the freehold or title could be in litigation 
—or that it must have been so, the plaintiff shall have full costs, 
though there be no certificate and the s under 40s. 70, bs 
4 So a certificate is unnecessary, where the declaration opntains seve 
counts, one of which relates to a trespass upon land, and another 
charges an injury to, or asportation of a personal chattel, and a verdict 
is found upon the whole with entire damages for the plaintiff 73 
When a certificate is requisite, where an asportavit of property is 
joined in the game count with a trespass upon n and a general ver- 
brew, is found for the plaintiff Pe * 74. = 
in tres re domum fregit et asportavit, defendant be 
— ilty of The taking the goods only, and acquitted as to the rest, 
Shall have full costs without a certificate - . 7% 
| 7 he shall where he obtains a general verdict on a count, which cn 
ae a 2 upon land, ow; also an injury wi 
@ substantrve i act 
| But would that part of dec aration 
«portavit of personal property be found for the 
EI ITS 


above 40s. 
„ there must, where in Waere Att 
mira and a tion, * former of which is found 


with damages under 49+. and the latter for defendant 8g 


* 


„„ nn 


IAL. Vide Exzcurtor, No. 10.—Forxma PavPtrts, No. 6.— 


"INFORMATION, No. 10, 11, 12.—New TxAL.—Noxnsvit.—Rx. fend, 


1 If a plaintiff do not proceed to trial pursuant to his notice, the defen.M vera: 


- dant, shall have the costs of his attendance, unless such notice b judg 
; countermanded in due time - od $8 408, ol gerec 
a Although a plaintiff be prevented from trying! the cause, by the de If, ir 
. fendant's entering a ne recipiatur, yet he Shall pay costs 40 defer 
3 But he shall not, where his not going on to trial was the effect off on tl 
inevitable accident, and not of any wilful /aches, or proceeded fron he is 
the defendant's attorney | xxx, 3 ibid 
4 If a notice of trial be regularly countermanded, defendant is not en 
titled to the costs of a witness who set off for the assizes, before thi 
delivery of the countermand - - 414 
5 In ejectment the lessor of the plaintiff shall pay the costs for not pro 
- . ceeding to trial according to notice | - 41 
6 A second trial will not be stayed till the payment of the costs tate Agai 
for the plaintiff's not proceeding to a former trial, except in ejectmenWſ law 
64370 -Bar Arn yt. | [ : . | ibid Fo 
1 Yet, in one ease, the Common Pleas did so, where defendant ha a 
. -—_ two notices of trial by proviso, and was a pauper ibi ut 
$ A deſendant is liable to costs for not going to trial by proviso accord dowe 
: ing to notice - - | - - 41 And 
9 And if defendant give such notice (No. 8.) and plaintiff also give nc rs0 
tice of trial, and neither of them proceed to trial, each party is en b 
titled to costs against the other Sur r ibid; And 
10 Notwithstanding a plaintiff may have undertaken peremptorily to pr the 8 
. ceed to trial at the next assizes, it is necessary for him to give notice I twen 
trial! . 1 812 40 execi 
5 TIRO VER. Vide EXECUTOR, No. 4, 5, 6. _ 
"ng nen din | In w. 
8 ' VERDICT. „n The Co 
1 If there are several counts in a declaration, and the plaintiff obtains 
verdict on one count only, he is entitled, in the Common Pleas, ! 
Costs on the whole declaration 2 3 [ 
2 And that, not only where the substantial cause of action is the m * 
in all the counts, but also where the different counts contain different rd, 
and distinct causes of action — | I ons 
3 But it is otherwise in the King's Bench, where, if issues are joined oy T: 
several counts, and in some a verdict is found for the plaintiff, and © Wha 
others, for. the defendant, the former is not entitled to costs on t a Wha 


part of the record on which a verdict is found for the defendant 3 


4 Neither is he defendant in such case (No. 3.) entitled to costs « tions 

_ -»those counts upon which the verdict is found for him ibic 
5 Yet where there were two distinct causes of action in two differen Tue 
counts, upon one of which there was judgment by default, and upc the 4: 
other a yerdict for the defendant, the court of B. R. held that ogy f | 


PRINCIPAL MATTERS.” 


fendant should have judgment for his casts on the latter count, and 

MI plaintiff judgment for his costs on the former _ RF: 376 

And, in one case, where, after issue and demurrer joined, there was a 

verdict on the trial of the issue for the plaintiff, and, afterwards, 
judgment on the demurrer for defendant, the Common Pleas or- 
dered costs to be taxed on both sides - 378 
If, in trespass, the declaration consist but of one count, part of which 
defendant justifies, and plaintiff then new assigns, without taking issue 
on the special plea of justification, and on the trial obtains a verdict, 
he is entitled to the costs of the whole record te 379 


the | W * 
1 3 ; | IE WASTE. ; ' 12 
e 8 tenants an action of waste was maintainable at 
W 8. 296 


10088: Formerly, no costs were recoverable by the plaintiff in an action of 
waste against a tenant for life, or a tenant for years 8. 297 


dower, or by the —_ - : ibid. 
And where the plaintiff failed in an action of waste against any of the 
rsons last named (No. 3.) the defendant, since the 4 Fac. 1. c. 3. 
Jas been entitled to costs - 298 
And now, by 8 and 9 r 11. 8. 3. in all actions of waste, wherein 
the single damage, fou by the jury, shall not exceed the sum of 
twenty nobles, the plaintiff, obtaining judgment, or any award of 
execution after plea or demurrer, recover costs; as shall the de- 
— if plaintiff be nonsuited, discontinue, or have a verdict against 
im +; | 1 297 
ln waste against a tenant by the curtesy, or in dower, plaintiff is en- 
titled to treble costs, as well as treble damages - 298 


WESTMINSTER. 


The Court of Requests for Westminster.—Vide Cour or CONSCIENCE, 
No. 20, 21, 22. g 


WILFUL AND MALICIOUS TRESPASS. 
In all actions of trespass, wherein the judge shall certify, on the re- 
cord, that the trespass was wilful and malicious, the plaintiff shall re- 
cover not only damages, but full costs of suit. $ and 9 I, 3. c. 11. 


; 102 
: This certificate must be made in court, at the trial 105 
What shall be deemed a wilful and malicious trespass 104 
Whether a certificate may be granted upon this statute in other ac- 

tons of trespass, than that of guare claus fregit 103, 4 


| WITNESS. | 
| The expences of a witness who was subpenacd, and actually attended 


of costs 435 


But he might recover costs in waste against a guardian, tenant in 


the trial, though never examined, ought to be allowed in the taxation 


8 


3 3 And, it is said, the Common Pleas will allow the costs of a er: 
_ © amined '* 2 4 | 
* 4 But that the King's Bench will not allow any costs for a witness un! 0 
detween notice of trial, and a regular countermand thereof, set off t 


| - ; * | 43 
s The contingent losses which witnesses may have sustained by _ 
1010 


unless so ordered, abide the event of the cause 


N ABLE or THE, &c. 


LY 


3 $0 ought thecobts of a material witnews, who attended at the til, Ws 


was examined, and the costs also of such 
witness s»6bpenacd, though he never attended | 


"- witness, who©attended the trial, though neither subpenacd nor ex 
ined F ibic 

he was either subpwenaed or examined - ibid 

5 No còsts shall be allowed on account of a witness of the defendant, w 


attend the assizes 


a subpana, cannot be allowed in the taxation of costs 
7 The costs of examining witnesses upon interrogatories are alwa 77 
borne by the party obtaining the rule for such examination, and do no 


46 
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APPENDIX. 


CHAP, I, 


We SECT. I, 


I. 


Of a Plaintif's Right to cats eee 
6 Edw. 1. c. 4. 17% 


Uron . every in an action against a sheriff for not Page 17, 19. . 
ukin bail, pursuant to the 2g Hen. 6. c. 9. e 
prty grieved, is entitled to costs. 


Tavs, an — care was brought aguinat the ds. G : 
fndant, as sheriff of the county of Lancarter, wherein the decla- B. Lr fc. s 
rtion stated that the plaintiff was in custody of the defendant's * T* 85 
bailiff by virtue of a writ of capias ad respondendum, at the Mit 
of one J. S. G. which was endorsed for bail for ten pounds; 
that the plaintiff afterwards offered to the aid bailiff reasonable 
ureties of sufficient persons to become bail for his appearance 
Ache return of the writ, which the bailiff refused to accept, 
nd wrongfully detained the plaintiff, Kc. for the space of 
twenty hours after such tender of the bail, &c. against the form —* 
of the statute, &c,—The defendant pleaded the general izue, 

The plaintiff obtained a verdi& at the trial with forty shillings 

Umages ; and a rule was obtained calling upon. the plaintiff to 

. XX 32 wh #54 0 


=_ 


=” 0408 116. jection in this case was foundled principally on Pilfold's case (a) 


«+ 


2 Wils. 91. 


sheriff at common law for a breach of his duty, by which he 
the plaint{f was damnified ; and therefore in this respett that 


| obliged, even before that aft, to take sureties for appearance 
Where the party did aue out such writ, 1 Bac. Abr. 20g, The 
only difference, therefore, made by the statute, was to remove 


Mainprize, 366. 


: APPENDIX. 


as could not be emed from ai 
the plaintiff his costs. 1 . 


Ern 


where it was laid down that the statute of Gloucester was con- 
fined to cases where the plaintiff could recover damages either 
before or by that aft. But the 23 Hen 6. did not create the 
damages in this case; for though it gives treble damages to the 
party grieved, yet he might have recovered damages against the 


is de 


that 
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tata 
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acti 
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act 
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statute was only accumulative. And though the shealff ws 
not obliged, before the 23 Hen. 6, to take bail upoi an ares 
unless the party sued out a writ of mainprize, yet he ws 


the necesity of suing out the Writ, Fitzh, V. B. Writ of 


Loxp Kuros, Chief Fustice, I have not yet heard any 
answer to the proposition laid down by the plaintiff's coun, 
that the party, in such a case as the present, might have reco- 
vered damages before the statute of G/oucester, provided he took 
the proper means to compel the sheriff to take bail, namely by 
Suing out « writ of mainprize, Of. the case of Witham v. Hill, 
I have a fuller note than any in print, [His Lordship read bis 
own manuscript note of that case; at the conclusion of which 


ing 


— 8 
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| APPENDIX. 


—— I agree that ela,” 
ubsequent to that of Gloucester gives an action in 2 caxe uber 
no damages were ruitained before, the plaintiff is not entitled 
to costs; but in all cases where the party sustains a damage, 
ind a subsequent statute gives the remedy, the party is entitled 
to costs, ] Therefore, I am of opinion, that wherever the party 
has sustained damage, and a new act gives another remedy, such 
a party may recover costs as well as damages. In such a case 
s the present, before the statute Hen. 6. if the cheriff did an in- 
jury to the party arrested, by not taking bail, the latter had 2 
remedy against the sheriff ; for, in general, wherever an injury 


done by one person to another, a right of action accrues to 


that other, And though a preliminary step was to be taken by 
the party arrested, to compel the Sheriff to take bail before the 
atute of Henry 6. as suing out a writ of mainprize, yet after 
having taken that step, the party might have maintained an 
that this statute did, was to clear the way, to take away the 
neceiity of suing out a writ of mainprize, and to give treble 
damages to the party grieved ; but as the party sustained dama- 
ges before, and might have maintained an action against the 


heriff, the costs are given by the statute of Gloucester. Several 


cises, however, have been mentioned by the defendant's coun- 
x, to chew that the plaintiffs cannot recover costs in thore 


actions, because the actions were given by statutes subsequent 


io the atatute of Gloucester : but in those the party had no right 

of action before. The case of a quare impedit was considered as 

: quextion of mere apiritual concern, So in the case of tithes ; 

they could not be recovered in the temporal courts before the 
X x 3 ' 


1 


* 


* Page 17. 


| | APPENDIX. 

e 6. But those eee 
present; where, before the statute of Gloucester, damages might 
have been recovered ; and then the costs follow by that act, 


.  Gross, Justice. I cannot add to what my Lord Chief 


Justice has said. The whole question turns on this; whether 
the statute 23 Hen, 6. created the damages in this case P I think 
it did not, for if the party had sued out a writ of mainprize, 


and the sheriff had refused to take bail, the former might have 


maintained an action against the latter; and that ee 
case within all the authorities. 


5 LAWRENCE, Justice —Considering the statute of Hen. b. 


as not creating the damages, this determination will not con 
tradict Pilfold's case. It is a general principle that where an 
act of parliament imposes a duty, and any person is prejudiced 
by the non-performance of it, the party injured may recover 
damages and his costs. This has been the practice utider 
many acts of parliament passed since the statute of Gloucester. 


Here the act of parliament imposed a duty on the sheriff to 


take bail; and for the non · performance of that by the Sheriff 


the party grieved is entitled to recover damages and costs. 
In the case of penalties, a distinction has been taken between 


those cases where the penalty is given to the party grieved, and 


those where. it is given to a common informer. That distinc- 
| tion was taken in Ward v. Snell; where the court aid, the 


instant a thing was done which occasioned the penalty, it was 
a debt at common law: so here, if the sheriff did: not do his 


duty by taking bail, an action might have been brought 


o hi 


ught 


APPENDIX. * 1 EDS 
rege titel eu 3 Ways” 5 5 Wo 


4. +; 18: ogg 


Where there shall be no more costs than damages, when the latter . | 
are found under forty shallings, 


% 


Fe Statute 21 Fac. 1. c. 16. 8. 6. does not extend to libels, Page ga, Libel. 


but is applicable only to words spoken. Therefore if the Greaves v. 

plaintiff, upon the execution of a writ of inquiry, after judg- e 
ment by default, in an action for a libel, obtain only one $hil- ; 
ing damages NV Se | 


In this action for words, the declaration contained fve 7. ys. 
counts. The first, second and fourth, were for words spoken words, 

of the plaintiff in his trade or business of an auctioneer, and g,yjje v. 

were clearly gtionable. The third and fifth counts, without FIR 
ny colloguium of the plaintiff's trade, sated the words to be * l. 8 9105 

. and. wecial damage was laid by exon © 

of the speaking, which raid 5everal words in the declaration, 

&c. &c, Plea, General issue. Verdict for the plaintiff on the 

whole declaration, with one shilling damages, 

' OPM 


Uroxn a rule for the prothonotary to tax the plaintiff his 
full costs, though the damages were under forty shillings. 


EE. 7 APPENDIX. 
| Tux Court were of opinion, that the word swindler is not 
actionable, and that, therefore, the plaintiff was entitled to 
full coats, because the verdict being general, some damages 
were intended to be given on each count; and as the words 


Gb ST in the third and fifth counts were not actionable, the damages, 
in respect of those counts, were given for the special damage, 
Page 40. In Lord Bolingbroke v. Woodfall, which was an action of 
gon Sscandalum magnatum, it was adjudged that the plaintiff chou 
. B.RK.47 Gig have costs, contrary to 2 Show. 506. e 

A ee . 
4 | Wh the habe ul Ct, hgh th Damage rn 
/ Page 54. &c . court of King's Bench have recently holden, in con. 


x " 

_ 4 0 nm ew. age 
. * 
* 7 


| — formity with the practice in the Common Pleas, chat, although 
count for an at and battery, charges a tearing of the 
++ ++ phintiff's clothes as a ubstantive fact, the plaintiff is not, on 
a general verdict in his favour, entitled to ire coats than 
| damages, where the latter are under forty shillings, unless the 
tearing of the clothes was at a diſſerent. time, STREET 

the same transaction. 


n ' Tuvs in Lockwood. v. Stennerd, the decluration,” after d. 
u s. leging in the usual form, that the defendant astaulted the 
pPlaintiff, tated, in the same count, that © the defendant then 

nnd there with force and violence tore; rent, and damaged 


1 


P 


2, 


t 


r 


1 


1 1 K 86 ® 
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s wore, Kc.“ " Plea, the gerierel ixvue, | Verdict for the plain. - 
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tf, with one penny damages. Lemay -r947. g 
ene, , W * 


A norio was made to et txid the tation, e t 
f th naar, right to full cot the etc "I Page 36. 

Bur the dent 18 that the contrary had been since 
determined in the Court of Common | Pleas, where the 
rule was established, that uriles the tearing of the clothes 
vere at a different time, the plaintiff should have no more costs 
than damages, if he recovered less than forty shillings; and 
that in this case the tearing of WO er | 

of the rams trancaction. | 


Ir, to an action for an asault and battery, the defendant page 68. 
plead a juatification to the whole, which is found against him, near,” 
the plaintiff will be entitled to full costs, although the damages 
mould be under forty shillings, and the judge should not have 
certified that the assault and battery were proved, 


2 4 
: - 
—CS — — — —— — — 


Tavs, 3 the plainti, and Sig Smichv. Lge 
puping him by the breast and shoulders, and dragging, pul- 6 T. K. 563. 
lng and hauling him with great force, the defendant pleaded, 
firſt, the general issue; and Secondly, as to the asaulting, 
xiing and grazping the plaintiff, and dragging, pulling and, 


— 


. Page 6g. 


the defendant requested the plaintiff to desist, which the other 


the plaintiffto remove him from the place in the parich church 
where the meeting was held, and then and thete gently r. 
moved him from the said place for the cause aforesaid; which 
is the same trespass and assault in the declaration and in the 


plaintiff replied de injurid 5ud proprid, &c. On the trial a 


APPENDIX. - 


having him about, he A 
stated, that there was a custom fot the inhabitants of Manches. 
ter to hold a vestry meeting in a certain place in the parigh 


church, where the parish table stands, on Tuesday in Eater 


week, to nominate and appoint churchwardens ; that the de. 


fendant was one of the inhabitants-present at a meeting held 


on, &c, and that the plaintiff wrongfully prevented the paris. 


noise and disfurbance there, and interrupted the business; that 


refused, &c. whereupon the defendant gently laid his hands a 


introductory part of this plea mentioned, &c. To this the 


verdict was given for the plaintiff on hoth the issues, with one 
farthing damage. The maſter, in taxing costs, refused to il. 


low the plaintiff. his full costs; whereupon 


— . 6 1 3 
1 * 
8 14 * 1 


|  Chambre moved, that the master might be directed to 
view his taxation, and to allow the plaintiff his full costs. 


Lond Kenyon, Chief Justice.— The question is whether 


laying hold of the plaintiff in the church at Mencheter, and 


turning him out neck-and heels, be or be not a battery, Thi 
case is very distinguichable from that of Page v. Creed, where 
the juxtification was confined to the azault ; there, a battery 


» Fg FSS FS 


e K Fegg „ 2 8 Þ © 


APPENDIX. 35 0 
being neither certified by che judge, * 
ant, it was rightly determined that the plaintiff who had reco- 
costs than damages. But here the plea. justifies the battery as 
well. as the asault: and where the justification goes to the bat- 
tery, it has been the ussge, at all, times, without any contra- 
diction, to allow the plaintiff his full costs. We are now told, | 
however, that that practice is not warranted by law, and ave. 
desired to - overturn every thing that has been done upon the 
aubject from the time of Lord Holt to the present moment. 
But I think that the true construction of the statute aa and 
2 Car. 2. is this if it do not appear on the record that a bat- 
u. tery was committed, there must be a certificate from the judge 
ch to. entitle the plaintiff to his full costs: but if it do appear on 
the the record, then there is no necesity for a certificate to certify 
the that which does so appear. If this were res integra, I should 
al, a think it proper to dei this: point in favour of the pleing®; EN 
one but in addition to the reason of the thing, there is the univer- ö 
) al- r bi le erm of laws « 


SER EE E 8 K F © 


. 8 


0 Asununer, Justice. —I cannot say that this practice, which 
* has obtained, would not have been warranted at the firs; but 
. | i any ratg Liblak it would be extremely wrong now to over- 
tum it. 

ether \ e 
wlll Cross, Justice. Where a battery is not admitted on the 
Tv i record, the judge mus certify to give the plaintiff his fyll 
where BY coats, but where. the defendant admits a battery, no certificate 


ter n. eee 
Ty 


* 


1 


APPENDIX, 


nad ens leet hrs how the defendant has pleaded : * 6 


n the axnulting, zcizing, graping, dragging,- pulling «nd 
* hauling the plaintiff, &c. he (the defendant) gently laid his 
* hands on him, and gently removed him from the place, t. 
ide evident meaning of which is, that he removed che plan 
tiff from the place, &c. by wizing, gruping, and. dragging 
0 8 


dee Justice. —It seems to be adraftted, that before 
the statute of Anne, the plaintiff was entitled to full costs, when 
the battery was admitted on the record; and that statute which 
was passed for other purposes, did not make any Alteration in 


this respect. Then did the defendant admit a battery in thi 


| caze? The nieaning of the plea is to be collected from the in- 
troductory part of it; he meant to justify what he introduced 


in the plea; and in thiAvay of considering It, there is no 


doubt about the extent of the defendant's admission in the ples 


| of j if tiot 


. Nule absolute. 


| Is trepass, the declaration statedl, that the defendant, with 


- force and arms, flung and threw ddvers stones and brickbats, 


Kc. at and against the windows of the plaintiff, of and belong- 
ing to a certain messuage, or dwelling house of him the wid 
plaintiff, situate at, &c. and then, and there with the said stones, 
Kc. broke to pieces, Shattered and destroyed divers, 48. 200 


panes of glass, &c. of and belonging to the said windows, of 


great value, Kt. and other wrongs, &c, Against the ptace, &c. 
The defendant pleaded the general istue, and, at the trial, the 


— 
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| jury found a vendict for the plaintif with damages under forty 


hilli 0 | 
. : 0 - * 
- , | 6 : 
: ' ; 


Tus judge not having certified pursuant to the 22 and 2g 


Car. 2. it was determined that the plaintiff was entitled to no 


more costs than damages, because, upon this record, the de- 
fendant might have given liberum tenementum in evidence, and 
bows thet this wee his own houm; and conmquently the title | 
IR AO AO $24 


| 3 treat Page 66, Ge. 
ejectment, ee e e oahe 8 


damages. 


costs, Wigley moved that the master might be directed to ro- 
view his taxation, and to tax the plaintiff his full costs; and 
that the leser of the plaintiff might be at liberty to take out 


| within the meaning of the statute of 22 and 23 Car. 2, inas- Page 40. 


much as the trespass being laid on a day subsequent to the day 
of the demise in the ejectment, the title could not come in 
queation, the defendant being precluded by the judgment in 
ejectment from controverting it (1). If the action had been 
brought in the name of the lexor of the plaintiff, and the treepay 
laid upon a day anterior to that of the demige, the title might 
then have come in question, and, conzequently, a certificate 
(i) Vide Aulin v. Parkin, à Burr. 668, 2 7 5 3 


Yys3 


Page 91. 


+. 2 


— 


eee in such case, desde. He 
: cited Lord Dacre v. Tebb, 2 Bl. 1151. 


vn Cent avera.of ieee might bave been a 


OO e e re e 


oy e eee quare clausum fregit, 2 Special 


plea of justification, pleaded to the whole declaration, be found 
for the plaintiff, he shall have full costs, however small the 
damages may be, notwithetanding the judge ſhall not have cer- 


tified that the title was in queation. 45 


„„ the declaration, which contained only 
one count, stated that the defendant with force and arms broke 
and entered a certain close of the plaintiff, called the yard, 


| situate, &c. and then and there broke down, prostrated, &c. 
two wooden fences, &c. and the materials thereof, to wit, 


five hundred pales, . &c. took and carried away, &c. and also 
then and there pulled down, spoiled, and destroyed a certain 
hog-sty, &c. and the materials thereof, to wit, fifty cartloads 


of wood, &c. took and carried away, &c. and then and there 


ejected, expelled, FTW 
| &c, of his aid close, 4c. 


3 ist, not guilty; and adly, a licence 
to all the trespases mentioned in the declaration, At the trial 
a verdict was found, upon each of hese pleas, for the plaintif, 
with one chilling damages, and forty shillings costs. The judge 


APPENDIX. — _, IR 
tothe plaintiff, a rule was obtained for re-viewing his takati g 


Uron shewing cause against this rule, it was insisted, (inter 
di) that it was the constant practice, never departed from by 
N e TT een e 

e e lee, e ee nn. 
ina the defendant, | 


On a e day, Lord Louenzox On, Chief Justice, 
declared, that after due consideration, the Court were of opi- 
nion, that whatever question might be made on the true con- 
uruct ion of the statute, as to the aſportavit of personal chattels, 
yet as the practice had been uniform for a great length of time, 
dove an hundred years, it would be highly inconvenient to 
dixturb it. The rule, therefore, which had so long prevailed 
n both this Court and the King's Bench, namely, that where 
there was a special plea of justification found against the.defend- 
ant, the plaintiff was entitled to his full costs, ought not to be 

- Rule discharged, 


In a till later case, which was trespass quare clausum fregit, Comer v: Baker 


Mo te G. 
there were several pleas. 1, The general isue. 2. Disclaimer 4 


of title, e eee 
mends. 3. A diztress taken damage feasant, for the same tres- 
pas. 4. That the cattle escaped on account of the ſences 
being out of repair.  g. A licence. To all the special pleas, 
except that of the licence, there were new asiguments, and 


24 


(5) Page 63. 
le) Page 39. 
t 86. 


five chillings damages; but the judge did not certify. Ful 


Is support of this rule it was said that the report of th 


pleaded: and it was not a mere special plea, that would entibe 


should have thought that the construction of the statute, 2 


— 
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on which a general verdict” was found for the plaintiff with 


costs having been allowed the plaintiff, a rule was granted to 


| thew. cause why the prothonotary- should not re-view hi 
_ taxation. Cs | | 7 ö Ir 


prothonotaries in Redridge v. Palmer, as to the practice in th 
office, proceeded on a mistake in not distinguishing between 
such pleas as might bring the title to the freehold in question 
and auch as could not. In the present case, the title to the 
freehold could not come in question, on any of the pla 


the plaintiff to full costs without a certificate. No such abi 
trary rule was over laid down prior to the case of Redvidgey, 
Palmer, The case of Page v. Creed (a), g Term Rep. $91. 
chews that a mere special plea found against the defendin, 
would not entitle the plaintiff to full costs, without a certif 


i cate; but that such a plea as would have that operation, mus 


in effect be tantamount to a certificate. The same doctrine of 
was also laid down in Waſher v. Smith (ö), 2 Barnard, B. R. 18, 
279, and in Dover v. Robinson (c), Barnes, 128. To the ant 
effect, Iilee wise, was Cockerill v. Allanson (d). T. 22 G. g. B. N. 


Tus Court said, that if this had been a new case, they d 


and 23 Car, a. c. 9. contended for on the part of the defend 
ant, ought to be adopted. But that as a different practice bat 


hs **. 


bag prevailed, and as that practice was confirmed by the cavd * 
of Redridge v. Palmer, which was decided on great considers = 
tion, they did not think it right to depart from it. 


Ie it appear at the trial, that the trespan, however trifling, Page 108, * 
ws committed after notice, and the jury give lets than forty malicious 


tres pass. 

f the MW billings damages, the judge is bound, under the 8 and g Wil, g. 

n the $14 OE VV w- — 
Wen F na ͤ—oð ò raeten D nodes 
T. R. 11. 8. P, 
ation Swinnerton. 


vs Jervis, C. B. P. 23 G, g. cit. ib. Vid. gT. K 2 


— 


1 . 
; 2 * | | ; 


hes 
CHAP. 1. 


SECT. IV, 


0f cam, where @ Defendant in any Action, or a Plaintiff in 
Replevin, hath leave to plead veveral Matters, 


f 
17 


I. en a eee weed bes ende Wees Page 114. 
or taking sheep at the parish of Milden hall, in a place called met 
ndley Comemon ; the other, For taking them at the parizh of G . 30 
in a place called Undley Common. To the fist . Bl 48% 
wunt non cepit was pleaded, on which issue was joined, and 
und for the-defendant, To the sgond, avowry for damage 


APPENDIX. | 
| funny, tothe dfedant'ight of common for dl commer 
cattle, ee 2 0. 


Przas: — 0 1. 1 conn, be 
e ee ee ee Undley Common, on which 

issue was joined and found for the plaintiff. - 2. Common by 
cause of vicinage, on which the issue was found for the de 
ſendant; and the judge did not certify that che plaintiff ha 
| probable cause for pleading such matter, under 4 Anne, c. ib. 
(4) Page 206, 1 5+ (a). And now a rule being granted to chew.caus; why 
A the prothonotary ſhould not tax the defendant the cc df 
chose issues which were found for him, and why they should 

not be deducted from the costs of that issue which was found 

for the plaintiff; and also from the general costs of the cape 

to which the plaintiff was entitled, by having one issue found 

; in his favour, by which it appeared that he had a caux of 

action. 


| Arrzx time taken en the Court decked that i 


appeared upon inquiry to be by no means the settled practice of t 
of the Court of King's Bench to confine'the statute of 4 41. 
C. 16, to the costs of the pleadings, in all cases, and that bob Bl 


on the words and spirit of the statute, and on principles of 
justice, the defendant was entitled to have the costs allowed d 
dle trial of the issue which was found for him, and not of the 
pleadings alone. The rule was therefore made absolute. 


* — 
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r 
SECT. III. 


Of Costs where there are several Defendants, and one or more of 
© them acquitted by Verdict, © _ 


La and battery against two defendants, one of them Page 246. 
pleaded not guilty, and the other let judgment go by default. Cawthorn v. 


A verdict having been found at the trial for the defendant ano. B R. . 


who pleaded, and one chilling damages assesed against the ** © ® 
ther defendant, the Court, upon an affidavit that the defend- 

ants had agreed to consolidate the costs, allowed the plaintiff 

to vet off the costs which he was to receive from the defend- - 

nt who had suffered judgment by default, against these he was 

to pay to the other defendant, who had obtained a verdict, 


SECT. V. 


Of the Costs of a Defendant, where he is impleaded in a Sufericr 
Court, for a matter within the jurisdiction of a Court 12 8 
Science, or Requests. 


5 
— 


12 for goods sold and deliverc "the deferidint “* 
pleaded that, at the time of commencing the action, he was not — 2 
̃ ndebred tothe plaintiff to the amount ef forty chillings, and . 
that he was liable to be summoned for such debt to the Court N 
of Requen, exabliahed by the aug 28 Geo, 8.6; ay withig 3M, 250.3 
the Borough. of Southitark; Ae. 

2 2 


A 


> APPENDIX. 

To this plea there was a general demurrer. The ground ef 
which was, that though the matter of the plea, if uæd by wiy 
of suggestion upon the record after verdict, would have been 
good to deprive the plaintiff of costs, and to give them to the 
* defendant, yet the 22 G. 2. c. 47. did not authorize it to be 
| pleaded in bar to the action. nk 


Tux Court were clearly of that opinion, and gave judgment 
for the plaintiff, | 


Tux plaintiff having thus obtained judgment, on the fifth 
day of July in Trinity Term executed his writ of inquiry, the 
damages being assessed at one pound one chilling and three 
pence, and entered up final judgment on the gth, the last diy 
of that Term, On the 4th day of this Term, a rule was obtained 
to shew cause why the prothonotary should not re- view hi 
taxation of costs, and why the proceedings on the judgment 
should not be staid, upon an affidavit which cet forth the pro 
ceedings as above stated, and added, that the defendant, t 
the time of the commencement of the action, resided within 
the jurisdiction of the Southwark Court of Requests. 


BorLz a Ft think it clear that an application far 
leave to enter a Suggestion on the record, is the proper mode of 
proceeding in this.caze. Without such a Suggestion, the judg 
ment would not be warranted by the premises. I think, al 
that the application ought to have been made to the Cour, 
before judgment was finally given, and therefore that it sbould 
| have been made in the last term: and I hold, that even if the 


Way 
een 
the 

be 


— rn 
writ of inquiry be executed on the las day of the term," che 
plaintiff has a right to sign his judgment as of that term. But 
here the defendant had from the fifth to the ninth of July, to 
apply to the Court, and having neglected so to do, he is now , 
too late. I agree, that the affidavit ought to Contain all the 
facts necessary to bring the case within the act; for if we are ; 
to grant leave to enter the suggestion, it must be upon such a 2 
state of facts as will warrant us in s0 doing. Here a material | 
allegation is wanting, namely, that the defendant was liable to 
nme atzonts for Southwark, witclt would 
alone have been a sufficient objection to this GEE even 
if it had been right W Scan . 


Harn and Rooxx, N the same opinion. 
Rule discharged. 


% 


Tuis was an action on the case for words spoken by the N ge 
defendant in Wales (where he resided) of the plaintiff who was ture act. 
an attorney of this Court. The plaintiff sued by attachment of Eine, Gent. 
privilege ; but laying the venue in the Welch county, the cause lone. 
was tried before Lord Kenyan at Hereford, and the plaintiff had 8 f. E es 
a verdict for five shillings damages ; - whereupon the judge 

certified under the Welch judicature act, 19 Geo. g. c. 51, that 

the defendant was resident within the dominion of Wales, at 

the time of the service of the attachment of privilege in this 


Ir was now moved to enter this fact on the record, pursuant 
- 2 22 


20 x 5 APPENDIX. 
to the statute, in order that a judgment of nonsuit might be 
6 * 


N . Kenyon, Y Fust,—The plaintiff might have ex · man 
We tia his privilege by laying the venue in Middlesex ; but as to be 
he has laid it where the cause of action arose, and where the juris 
defendant resided, I am clearly of opinion that he is within the 
Welch judicature act, and that the suggestion must be ene 


on the record. = 
Rule absolute, 
Page 16g. Tux statutes g Jac. 1. c. 15. and 14 Geo, 2. c. 10. establish- 
rt Mm 
warn ing a Court of Requests in the city of London, do not apply to 
Jonas v. cases where less than forty shillings damages are recovered ina 
Greening. 


B. NH g, C 3. Pecial action upon the case, for the breach of an agreement 
. 10. but only to cases where a certain debt or sum is due to the 
15 plaintiff, Therefore, where the plaintiff, in a special action on 

the case for not delivering a certain quantity of lemons, accord 

ing to an agreement, recovered a verdict for only eighteen 

- $hillings and three pence, the Court refused to permit the 
defendant to enter a suggestion on the roll, that the cause of 

ph action arose in London, and that he was liable to be summoned 


fo 

to the Court of Requests there, (2 

wy f | | | re 
er v. Ap those statutes extend only to cases where the plaintif, 8 

Oravia. 
CS. 11 34 Gg. as well as the defendant, resides within the jurisdiction of a 
3 5 Webb v the Court of Requests. For it is obvious from the words and J 
1 e general scope of the act of 14 Geo, 2. that it was only intended 3 
535 


D we to extend to persoris residing within such jurisdiction; and 
4 T. K. 530. ; 1 555 


© APPENDIX, a =” 
that the word inhabiting must be taken to apply as well to 
citizens and freemen, as to every other person there deseribed. 
If this were otherwise, there might be a failure of justice in 
many cases; as if that Court should adjudge a plaintiff's demand - 
to be unfounded, they could not, were he resident out of their : 
3 — — — 


2 CHAP. II. 


. I. 
of cot where a Perun gues, or defends, as an Exccutor or : 

Administrator. 
A. executor, suing as such, for money received by the Page 180, &c. 
defendant after the testator's death, to the plaintiff's use, ib 452 
liable to costs upon a verdict for the defendant, | 


As where the plaintiff's wife was executrix to Mood, her Gol 
former husband; and this action for, money had and received d Wite, 


Executrix, 
was brought against the defendant to recover back money 3 Petrie. 


B. R. P. 39 G.g. 
received by him after Wood's death, to the use of plaintiff's 5 T. K. 286. 
wife, as executrix. The count charged the defendant with the 
receipt of this money to the use of the plaintiff's wife, as 
executrix, before she married Goldthwayte ; and another since, ' 
After verdict for the defendant, a rule was obtained calling on 


K X X K. 


- 


1 


12 


Page 189. 


C. B. H. 34 G. 3. 


* 
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the plaintiffs to shew- e. 3 be 
— wax thadebellire his com. 


= ” 
F * * , * 


Arx taking time to consider the question, | Lord 


Kenyon, Ch, Just. now delivered the opinion of the Court, 
In general, it is an established rule that where an action is 
brought by an executor, as executor, for transactions arising 
in the life time of the testator, he is not liable to pay costs 


though he fail in the action. But in this * was not ne- 


cessary to name the wife as executrix ; she might have brought 


the action in her own right; for it is stated in both the counts, 


that the money was received, and the promises made, by the 


defendant after the testator's death; We have looked into the 


authorities, which we find have settled this point; and which 
decide that the plaintiffs in this case are liable to pay costs, 
One of them is the case of Jenkins v. Plombe, reported -in 

Mod. 91. 181. and Salk. 2075. It is true that in Salk, =_— 
is another case of Eaves v. Mocato, which, as it is there reported, 
appears to be a determination the other way: but in Jenkins 
v. Plombe in Salk, 207, Lord Holt takes notice of Eaves v. 
Mocato, and shews that the report of it in the subsequent page 


| (314) is inaccurate, Upon the authority, therefore, of this 
and other cases, we are of opinion that the defendant is entitled 


to costs. | - a 
| Rule absolute. 


Ax ene plaintiff, does not pay costs, upon a judgment 


Booth v. Holt, as in case of a nansuit, under the 14 Geo. 2. c. 17. 


Sigr 
the 
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Of Costs where a Plaintif + SUS * Forms Papers | | 


* * 
*. 


A Praibriri wy suing 8 not entitled to Fog en ; 
receive the inue money: therefore, where such a plaintiff had Codren x. 
signed judgment on account of the defendant's not paying it» 


r 
the Court ct aide the judgment for irregularity (1). 
W 0 
OHA ... 
„„ . | 


| Of Coats in Prohibition, 


- — 


I. at ihe twat of a suit in orchibltion, the jury find a Pie gun g6a, 
different modus, from that laid in the declaration, the verdict Bod 
must be entered specially for the defendant, and he is entitled R R N58 
to his costs But, in such a case, no consultation can by OR 

, awarded ; for though the modus be not found as laid, yet, if 

„ RR EK A ITE e 7 warrant the 

bann a 1 


: SECT. VIII. 


Feigned Is5ues. 

155 two issues Muddy e Page 343- 
cery, and the material issue be found for the party, who sets Rlackburn v. 
: a | | Gregzon, 

(1) But now in no caze can judgment be signed for non-payment of the 
inue money, Reg, Hil, B. R. 35 G. 3. 6 T. R. 218, Ibid 477. Reg. 
Hil, C. B. 35 G. 3. 


\ | 
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OE, To. Chane. H. the ene down for further directions he mus have the c reſer 

2 8 
10 br. Ch. Rep, law. 7 \- 6 . impe 
28 ws e | mz 303 Jas 

CHAP. VI. F: 

J 1 3c ee ON I . 
=: New Trial. i 


Page 8965: 397: Ax SPECIAL ce, reserved at nisi prius, for the opinion ot the 


TER Court, turning out to be defectively stated, the cause was Sent 


MSS. C. sr. R. don to a second trial, but the Court gave no directions con- 


Nos cerning the costs. The defendant obtained a verdict on the 
last trial, and now moved that the master might be directed to 
allow him the costs of the first trial, as well as those of the 
second, the latter of which the master had only allowed * 

1 the taxation of costs. 


Bur, upon the master's reporting that the practice of this | 
Court had, in cases of this sort, been uniform, for some time . 
past, not to allow the costs of the first trial, unless the rule 
for the second contained express provision for them, the Court 
refused the motion. | 


1 S8o where a venire facias de novo is awarded, the party ulti- 


Bader \matcly prevailing is not enttled to de coats of both ui, 

131. neee. | 
4 _ 

roo 5 den -nagothie cam tas ern 


the plaintiff, subject to the opinion of the Court, upon a cas 


3 N 
= 
* 
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relerved. This case upon argument e BRH.z5 G.g. 
imperfectly stated, and, therefore, they sent the cause down Ser 
to a second trial, but the rule for so doing was silent as to the 
costs. The defendant, however, did not think proper to go | - 
down to another trial, but, upon advice, withdrew his ples, 
mn Nr EE A, 


| 


Tux mater nt having allowed the plintifthe cn of th | 
trial, a rule was obtained to shew cause, why he should not 
„„ V een ee 

| 0 | 

Nes this rule, it 1 that this case fell within bf 
the reason and principle of those of Mason v. Skurray, and. Page 395» 397- 
Hankey v. Smith, And it was compared to the case where the 
parties actually go to a Second trial, when clearly the costs of 
the first trial would not have been allowed, 8 


Bur the Court were of opinion that the plaintiff uus enticled 
to the cots of the trial, and added, that their so deciding would 
not break in upon any of the cases alluded to, 

| Rule absolute. 


© @ @& 


SECT. 1I. 2 
Judgment as in the Care of Nonsut, 


A Ru Lx was granted to she cause why there should not Page 403, &. 

be judgment as in cave of a nonsuit, the plaintiff not having pro- Jordaine v. 

, ceeded to trial in due time after issue joined. The affidavit on © . H. 346.3. 
i | which the motion was grounded, «ated die that the plaintiff 5 1. 
* | | 3A 
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eee e eee 
hadd entered the cause for trial, and withdrew the record after 
it was called on, by which the defendant had been put to the 
expence of wWitnesses, briefs, &c. Sufficient cause being 
7 © ghewn, the Court discharged the rule, on a peremptory un- 
dertaking of the plaintiff to try the cause at the next sittings, 
and on payment of the defendant's costs, on account of the 
cause not being tried. This latter part of the rule was oppoxed 
on the part of the plaintiff, and it was insisted that by the 
practice of this Court, the plaintiff could not have a rule for 

costs for not going on to trial, and a rule for judgment as in 
the cas of a nonsuit, at the same time. But, on consulting 
the prothonotary, ho said that he had often taxed costs in 
similar circumstances, the rule was discharged as abovemen- 

SECT. V. 
Page 418, I. nous Seem, where an award directs, generally, the pay 
Addizon v, ment of all costs and charges due on account of an action 
os 6G. 9. depending in an inferior court, that such part of the award is 
bag Sk, void by reason of uncertainty, there being, in such case, no 
Rid 567. 3 proper officer to ascertain the amount of the costs to be paid 
95 by a taxation. 

Pete 46. e ee eee 
Burch 5. who in fact never make an award, in consequence of which 


BRE11G the cause goes down a second time for trial, the party finally 


5 Barre 0g 


fe tr aha: going down t0 tri at the 
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former avian inthe re manner as if the cams hd bom 


Crt at as det wide an award, Ao 
and fails in the application, he. shall pay costa. For when 

parties urge groundless objections against judges of their own 

B ͤ 9 ey ont by OE 

coats of the other side. 


CHAP. VIII, 

ade. ++ . 

\ y azz there are two defendants, and only one of them puts Page 443. 
in bail, that one has a right to call upon the plaintiff, a foreigner Curry: Shaw 


' and resident abroad, to give security for the costs, without 3 1 17 


putting in bail for the other defendant : for, by putting in bal . K. 496: 
for himself, that defendant has indemnified the plaintiff by 
xcuring to him the debt and costs in case he recovers, and is, 
therefore, entitled to equal security from the plaintiff for his 
d 


C.B.M.33G.3, 
In Gander v. Levy ihe Court of Common Fleas hid i Chg . 


down as a Settled point to guide ern io de that the * 
mere n ˙C‚ CO 


» 


gzA2 ; 
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and so out of the reach of the process of the court, renders 


him liable to be called upon to give curity for costs. X 


Bor that Court in a subsequent case, under the following 


at 15 circùmstances, FVV 


for costs. 


Tux plaintiff was a foreign Seaman, and brought this action 


3. for wages against the defendant, who was a foreign owner of 


Swedisn vessel. A rule was granted to shew cause, why the 
proceedings should not be staid, till the plaintiff gave security 
for costs, on an affidavit which stated, © that the abovenamed 
« plaintiff is a foreigner, and as deponent hath heard and be 
e lieves, does not reside in this kingdom, but at this time is 


in a ship or vessel on a voyage up the Baltic $a. And 
e deponent further saith, that he believes the said plaintif 
„ hath not any goods or chattels, lands or tenements within this 


„ kingdom.” 


Uron chewing cause it was stated, that it was an Englick 


chip on board of which the plaintiff was, and that he was under 


articles to return to England. 


Tur Court held (contrary to the opinion of Rooxr, 
Justice,) that it would by highly impolitic in the present state 
of public affairs, when wen were wanted in the navy, to throw 


_ difficulties in the way of a foreign dailor recovering his wages 


in our Courts, who was serving on board an English chip, and 


» 
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| oh, ifs war comple wo ie eu, would poutly 


not be able to recover them at all. 5 1 
e e * Sogn 
By 35 
7 Tux Court of King's Bench made a rule requiring the plain- mee | 


Hargrea 

tiff, who was a bankrupt and had left the kingdom, to give res 

9 ecurity for the costs, after the cause was at isue, and the * r. K 597- 
a phintiff had given notice of trol for the sittings after Ten. | 


' SECT. Il. 


e 

; | 

d Of staying a Second Action os Cre «former or paid. 5 
bo 


is I: 4 the Dh Les ee PEPE in which he was Page 483. 

d evicted, bring another ejectment for the recovery of the ame Thrunou 
if Wl premises, the Court will now (a) stay the proceedings till the fan Wi 
costs of the former action have been paid ; for it is immate- MRP. 456.4. 
rial for the purpose of this rule respecting the costs, whether eee 
denn ne E 

1 or the defendant before. * IH. 4 Mod % 


i 


SECT. III. 
Deducting the Costs of one Action from those of another, a 


, 

ate I. e e e e Page 474. 

W of the Lord Mayor of London, for the recovery of certain coats — one, 
gs i directed to be paid to the plaintiff by a rule or order of that C . ge C.. 
nd Court, made in the cours of certain proceedings depending ' 


therein, a verdict was found for the plaintiff, on a count, 


. WH APPENDIX. | 
| ciating-all the facts, oubject to: the opinion of d Cour. of 
Common Pleas, on the question, whether the action could be 
- maintained. © The Court, after argument, having gziven judg. 
ment for the defendant, a rule was granted to she cilise, why 
© thecosts awarded by the plaintiff in the Mayor's Court, should 
not be deducted from the costs to be allowed to the defendant 
. in che present action, and why the prothonotary should not 
| make his allocatur after the deduction, | 
To Caps as eta ahh nes iden 
to allow the deductiony and therefore made the rule absolute. 


CHAP. X. 


. SECT. u. 
"Gino Attorney's Bill, &c. 


Page 4 — A. ee eee e 
2 " though done at the Quarter Sessions, without having previowly 
Ne, delivered it signed to his client, For-as it is now the practice of 
$7.8 Go the Court to tax (a) zuch bills for business done altogether at 
the sessions, there is no reason for restraining the general words 
of the first part of the-clause, [of 2 C. 2. c. 23.5. 23.) which 
requires an attorney to deliver bis bill one month before be 
enen 


— Tux bill of the plaintiff, an attorney, bod hems e 
OE de e e 
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ore than a sixth part was taken off. But the deduction was White, one, 

„A don from any overcharges of particular items, but from CA ft C. 

be whole of the expences of defending two actions for onẽs 67. 

Brandon, being disallowed; which it was stated that the de- 

| WW fendant had undertaken to pay to the plaintiff, but which the 

5 prothonotary on reading the affidavits, was of opinion that he | 

| WY Had not undertaken to do. A motion being now made iht 
the plaintiff should pay the costs of the taxation of his bill, | 
according to the statute, 2 G. 2. c. 23, 8. 23, 


Tux Court held, that that statute was applicable only where 
an attorney made exorbitant charges on his client, in the par- 
ticulars of his bill, and the foundation of his demand was not 
denied, but only the amount of it. In the present case, the 
plaintiff's charges for defending Brandon were not objection- | 
able, provided he could have proved that the defendant was 
LL were not 
reduced one sixth. 


Tus plaintiff recovered a verdict for two hundred pounds R ad 
2gainst the defendant in an action of trespass for taking his . 
yrods, i the dhe bed ppoviowly chained jolgnent JOt | 
. 
was surrendered in execution of that judgment. And now on 
the motion of Bond, Serj. a rule was granted to zhew cause, 
why it should not be referred to the prothonotary to take an 
account of the damages recovered on the verdict obtained by 
the plaintiff, and tax his costs thereon, and why the defendant _ 
Should not be discharged from the payment of zuch damages 


JJ APPENDIX. 
and coats, when axcertained and taxed, upon his entering 
AL  oatisfaction for the amount thereof on the judgment recovered 


by him, in part discharge of that judgment. 2 Black. 826. 
- Thrustout v. Craster. 1 H. Bl. 23. Schoole v. Noble, 211. 


| Nunez v. Modigliani, 657. O'Connor v. Murphy. 


| Adair, Serj. thewed cause, on the part of the attorney for 
the plaintiff, on affidavits, stating that he had no fund to resort 


to but the sum recovered by the plaintiff for the payment of 


his bill, the plaintiff himself being insolvent—the set- off, there- 
fore, ought not to be allowed, till the attorney's bill was Satis- 
fed. He said, that the Court would protect an attorney who 
was their officer, who would otherwise be without remedy, 
and that in the Court of King's Bench the equitable right of 
setting off the sum recovered in one action against that recovered 
in another, was always subject to the attorney's lien ſor his 
| bill, for which he cited Mitchell v. Oldfield, 4 T. R. 12g, and 
Morland v. Lathley, B. R. T. 34 C. g. | 


Bor, after consideration, the Court wid that the attorney's 

lien did not extend: to prevent the parties in the cause from 

having the benefit of the set- off which was applied for in thi 
dc, and therefore made the rule absolute. | 


Aub Burrzn, Justice, mentioned, that a similar decision 
. | had taken place this Term in the Court of Chanicery, in a cas 
of Barton v. Etherington. f 


A nur was obtained to shew cause why the master should 
not, upon the taxation of the costs in this cause, set off the 


1 


5 15 3 
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e e de hive e 3 G 8 R. M. 
zuch costs as should, upon waition, be found” dus fro "this J. f 74 
defendant to the plaintiff, and if more qould de found due to Lale, 
the plaintiff than that cum, why, upon paynlent of the balance, BAT, 360.3. 
execution should not be stayed. ee ee dec | 
affidavit, stating, that the abovementioned sum was due from 
the plaintiff to the defendant upon a judgment in -a former 
ation; and tht the plicff had ready reerived part of hi 
ITY | 


. 3 upon an affidavit of the plaintiff's attor- 
ney, claiming a lien upon the costs and damages recovered in the 
present action, and requiring to have such lien, which amounted 
to more than the sum demanded by the defendant to be set off, 
atisfied in the first instance; and stating further, that the plain- 
tiff had absconded; and that the attorney had no other secu- 
rity for his bill than the costs and damages recovered, © In sup- 
port of the rule, it was said, that the principle had been laid 
down in the Common Pleas to be, that the attorney had only 
nh ee ns IE | | ()Vid-Schools 


| | oble, 
3 | 4 Wb 61). 


this Tux Count dined the mater 10 and over for dun. 

r ARA bath ee 9 ' 
Loap Kanron; Ch, Jun. ne dilly 4 
mined in Mitchell v. Oldfield (5), that the attorney had a general ( page 618 
lien on the costs and damages recovered, without any such 

reuriction as was now attempted to be put upon it; and that 

upon the reazen.and juice of the case he could find no ground 
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| to impoxe such a rextriction. - That whatever might be th 
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Page 520. 
Payment 
Notice. 


Read v. 


Du 

B.R.T T.35 G.3. 
37 R. 361. 
8. E 

Hall. 8 
B R. H. 35 G. 3. 
N. S. s 


- 


practice in the Court of Common Pleas, he was glad to find 
that his opinion was warranted by the settled practice of this 
| Rule dixcharged, 


Is the attorney of the defendant pay to the plaintiff in the 
cause the debt and coats recovered, after notice from the. Plan 
tiff s attorney not to do so, because his bill was unatisfied, he 
will be liable to pay over again to the plaintiff's attorney the 
amount of his lien on such debt and costs of suit. The govem- 
ing principle in such cases has been long settled, namely, tha 
the party shall not run away with the fruits of the cause with- 
out satisfying the legal demands of his attorney, by whose in- 
dustry, and in many instances at whose expence, those fruit 


are obtained; If, indeed, the money has been paid over bone 
fide to the plaintiff before notice from his attorney of his lien, 


Page 519- 


PY 3 


such payment would have been good; but where the payment 


is made in, violation of such a notice, it cannot be suffered, 


In elch v. Hole, Lord Mansfeld compared this to the car of 
an assignment of a chose in action, which indeed in legal striet- 
ness cannot be done; but still, according to the rules of equity 
and honest dealing, if the asignee give notice to the debtor of 
such assignment, he shall not afterwards be suffered to avaif 
himself of a payment to the principal in fraud of such notice. 


* 
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CHAP. XI. 

SEC r. I. 

Costs upon an Indictment. 

J. the Mache tn indictment for not repairing a road, Page 525. 
(which indictment has been removed into B, R, by certiorari) Tudiccomet the” 
be acquitted at the assizes for want of prosecution, they must NP 
apply to the judge at nisi prius for their costs, on the ground = 
of its being a vexatious prosecution. For if they omit to do __ tum b 
50, the Court of King's Bench cannot afterwards. relieve them ?. . 
on motion, having no authority to award goats under tho g 


Geo, 3. c. 78. s. 64,—that statute only giving the Court 
© before whom * ee is tried such à power. 


Anv if the judge, on the trial of an indictment for not The King v. 


the Inhabitants 
repairing a road, certify, upon the back of the record, that of Clifton, 


the defence was frivolous, without also expressly awarding 41 . . 
costs under the 13 Geo. g. c. 78. s. 64, the prosecutor shall 

have costs, for as that statute requires nd precise form of words 

to be used, auch a certificate is, in effect, an awarding of the 

cots =, 


— 


0 — 


A jvsricn of the peace, who indicts a road for being out Page 536 
of repair (the indictment being afterwards removed by certiorari Th, king v. 
Kettleworth, 
into B. R.) is, in case the defendant should be convicted, enti- B RM 33 C. 3. 
tled to coots, by the 5 and 6 V. & AI. c. 11. 3 (a), the words f e, 
of which are 4. that costs shall be given to the progecutor, if * i 
| 3 B2 
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* he be the party grieved, or be « juice of the peace, &e, 
3 who qhall prosecute upon the account of any fact committed 
Hor done, that concerned him gr them as an officer or offigers, to 


5 T. k. 3. ( Protecute or present, Kc. It is true, that this act might 


have been done by any individual, as well as by a magistrate, 


but still he did it in the regular discharge of his duty. Magi- 


* __ __ $trates are to xe that the public roads are kept in pepair, and it 

| = is their duty to present or indict them; and there is no differ- 

| ence, on the subject of costs, between a presentment and an 
indictment. | 


SECT. vl. 


8 8 | Information in Nature of a Quo Warrants. 


2 prosecutor of an information in the nature of a quo 

Walk warranto against a person, as constable of Birmingham, is not 

5 5 1 4 upon a verdict against the defendant, entitled to costs under the 

(a) Page 38e 9 (a) Ann. c. 20. s. 5.— That Statute does not extend to quo 
448 warrants an for the e of any eke, 


in 1 
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8 A. action cannot be maintained to recover costs taxed 
Costs upon an | 


interlocutory upon, and directed to be paid by an interlocutory order, made 


Taler Con. in the course of a Suit in an inferior Court, notwithstanding 
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Twas hath the fret pin the deckte Emerson, one, 


which had been depending in the Mayor's Court of Linden, © 
the plaintiff was the attorney of the defendant ; that whilst the 


a certain other rule or order was made, whereby it was ordered 
that the said first mentionend rule should be discharged with costo, 


ment that the costs were so taxed at, &c. of all which premises 
the defendant had notice; whereby and. according to the form 
and effect of the Said last mentioned rule or order, he became 
lable to pay to the plaintiff the said zum of, &c. and being 60 
t liable, the defendant in consideration thereof afterwards, &c, 
. &c. FFF 


* 


| to be taxed by the proper officer, There was then an aver- 


Kc. v. Lashley, 
«tated, that in a certain action and attachment thereunto made, * 


aid action was so depending, a certain rule or order was made 
for the now plaintiff (Emerson) to shew cause why he had re- 
fuxed to proceed in the said action for the said now defendant : 


- Tus defendant pleaded non arrumprit inthe ee e | 


tion, and, at the trial, a verdict was found for the plaintiffon the - 
bist count, subject to the opinion of the Court, on the question 
whether the action could be maintained, It appeared, upon 
the trial, that the defendant, at the time of entering the action 
and attachment in, the Mayor's Court, and also at the time 
vien the prot action ns brought, ys ride out of th 
jurisdiction of that Court, 
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Logo Chi Juatice Eyzs,—If there were nothing ele in 


this case, but the mere circumstance of its being an action 
brought for the first time, the Court would think again and 


again, before they give it any encouragement, In general, 
there is another remedy, (however that remedy may fail in m 


inferior Court, whose jurisdiction is local,) and the come. 
quence of our determining that an action would lie for such 
costs as these, would be, that instead of applications to the 
Court for their superior interference, numberless actions 
would be brought, of which we have enough already. And 
upon general principles of law, it seems pretty clear, that no 
action can lie for such costs. In actions brought in superior 


Courts, the costs become a duty only by being united with 
tho debt in the judgment: there is that sort of credit given to 
the judgments of a Court of competent jurisdiction, that the) 
create debts and duties upon which actions of debt are ſounded. 


General policy and convenience require, that faith should be 


given to those judgments, and that duties should arise; but 3 


to the conduct, and all the steps belonging to the conduct of 
the interlocutory proceedings, they are fit to be regulated by 
the authority of the Court where they arise, but by no means 
fit to be the foundation of general duties creating moral obli- 
gations, It is the power of the court that enforces these kind 
of orders, and the power of the Court will always be regulated 
by the discretioñ of the Court in causes which come before 
them, I was very much struck with the observation, that if 
we suffer an action to be brought for costs, thus ordered to be 


| paid in an inferior Court, we must take that order to be final: 


we give credit, indeed, to the judgments of inferior Courts 
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APPENDIX, 
because there is a regular course, if tho judgments are impro- 
per, by which they may be corrected; but the case is very 
diflerent with respect to these interlocutory orders, from which 
there is no appeal or writ of error. It would be impossible to 
take one of these interlocutory proceedings as final, and if we 
were to inquire whether the inferior Court had done right, 
what a new- Held would be open for investigation! If a supe- 
rior Court were to take into consideration a cause with which 
they had nothing to do, and to give judgment whether te 
inferior Court had done right in making an interlocutory order, 

it would be impossible for any such Court to go on with its 
ordinary business. The case that comes the nearest to the up- jp 


port of this action, is that of The King v. Chamberlayne' (a), (i) Page 544. 


where the Court of King's Bench decided, that the costs upon 
a recognizance to prosecute were in the nature of a debt, which 
an administrator might claim. But the expressions in that case 
must be understood according to the subject matter; properly 
peaking, those costs were not a debt to any one, for, if they 
were a debt, there was no occasion for any recognizance to 
enforce the payment of them; the Court indeed held, that 
the original right devolved from the original party to the ad- 
ministrator, but if it were not a debt to the original party, it 


v not a debt. to his representative: the recognizance, inderd, 


was merely a security, without which the costs could not have 
been recovered at all. That case, therefore, rather makes 
inst the argument to which it is applied. Upon the whole, 
therefore, although there will be a particular inconvenience | 
wking in this case, from the circumstance of the defendant 
being out cf the jurisdiction of the inferior Court, it is better 
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2 
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that jurisdiction, than to produce the mischievous consequences 


which would en- from cur determining that this action could 
be maintained, | be 


ä Gov, Fustice—1 agree with my Lord, according to the 
rule laid down by Littleton and Lord Coke, that it is better to 
submit to a particular inconvenience, than introducea general 
mischief. It is apparent, what an ill use might be made of 
our establishing a precedent of this kind. Did any man ever 


ear of an action in a superior Court to recover costs, where 
there had been an interlocutory reference to a prothonotary or 


master? It bas been always holden, that an attachment ws 
ee n on the allocatur. 


Hain AL the same opinion. The queation. 
arises upon an action for costs, given by an interlocutory order, 


which are not costs given by the Statute of Gloucester. It is 2 


motion in an inferior Court, by a party against his own attor- 


ney ; the Court acting upon a power it has over its own minis 


| ters,” declares the complaint groundless, and inflicts a penalty. 


As, therefore, these costs are a penalty, and not given by the 
statute of Gloucester, I am of opinion that the action will not 
lie. Fg | 1 ** 


| Rooks, Justice am of the same opinion. an it 
pO to encourage actions of this sort. 
e, e iy 4 Judgen or han 
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. tale princph immediately upon Page 6ob. 
the be tharegtlen ad satisfaciendum ; if they do not, a 
cause of action accrues-against them ; and if, therefore, after Belli 
the return of non est tnventus to a. capias ad atisfaciendum, 27. K. 7. 
the plaintiff proceed against the bail, and deliver adeclaration d. 
conditionally, in an action upon their recognizance, the Court 
vill not stay the proceedings but on payment of che costs of 
the Second action against the bail, as well as the debt and costs 
in the original action, although the bail tendered the original 
debt and costs before the end of eight days from the return of 
the capias ad 4atisfaciendum, within which time by the prac- 
tice of the Court, the bail re 
by surrendering their principal. 


1» conformity to the cases of Penruddock v. Errington, Cro. 3 
Eliz. 38. Smith v. Faldo, Cro. Fac. 636. it has been lately Pr in 
determined, that bail to the originab action, are not liable to 8 
the costs of a writ of error in the Exchequer Chamber. —Doughan, 


B. R. P. 353 G. 3. 
6 T. K 466. 


— Q 


taxation of costs, become a bankrupt, the costs of the nonsuit . 


re a debt, proveable under the commission; for the taxation proveable debt. 


of the costs was merely the ascertaining of the amount of the rde 
debt which existed previous to the bankrupteůxp. 5 T. R. 365. 


So it should sem, that where a judgment obtained against a 
man before his bankruptcy is made the foundation of any 
proceedings 5ubſequent to the bankruptcy, the costs of such sub- 
quent proceedings relate back to the judgment, and may by | 
proved under the commission. 
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APPENDIX. 
Tabs aſking a commission of bankrupt isued against the de- 


B. R. F. 35 G. 3. fendant in 1982, on-which he afterwards obtained his certificate 


GT, R. 282. 
e An Auguet, 1987, the plaintiff brought an action against the 


5 deſendant on the balance of accounts, and obtained an inter- 
. 5 locutory judgment in Michaelmas Term following. On the 


5 ninetsenth of January, 1788, a second commission of bank. 


1789, the defendant obtained his certificate under the Second 


rupt issued against the defendant. On the thirty- first of the 
same month final judgment was signed by the plaintiff, on 
which a writ of error was brought. On the sixteenth of Jun, 


commission, but under this commission he did not pay fifteen 
shillings in the pound. On the thirtieth of May, 1790, the 


uvrit of error was non- prossed, and the costs of it taxed at forty 
pounds to the plaintiff, In Trinity Term, 1794, the plaintif 


sued out a Scire facias to revive the judgment, to which the 


defendant pleaded his certificate in bar; and issue having 


been joined on that, it was tried at the sittings after the las 
Term, when a verdict was given for the plaintiff for two hun- 


dred and sixty-nine pounds twelve shillings and ſive pence, 

and also for forty pounds for the costs in error; and the costs 
of che cire facias were taxed at thirty-ix pounds to the pin 
il. On the second of April, 17796, the defendant's good 


were taken in execution for the two hundred and sixty- nine 
pounds, and the forty pounds; and on the same day the de- 
fendant himself was taken in execution for the thirty: sit 
pounds for the cost of the scire facias: but a friend of the 


_ defendant paid that sum to obtain his release till the opinion 


of this Court could be taken respecting the propriety of that 
arrest; 40 obeein which, a rule was granted, calling on the 


plaintiff to chew cause, why the sum of thirty-ix pounds which 
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had been paid into the hands of the sheriff, mould not be 
restored to the defendant, and why the defendant should not 
be discharged as to any future > arrest GR | t of the me. 


Tux Count took time to conider of their opinion which 
was now delivered by | 


—— 


2 
% . 


Loxp Kzxvox, Chief Justice. We have looked into all 
the cases cited, and are clearly of opinion that the certificate 
delivers the defendant from the costs of the scire facias as 
as well as from the original judgment. It has been carried 
farther in practice, though I am not aware of any judicial 
&termination ypon the point, that where a writ of error is . 
brought to reverse a judgment, which is frequently a dilatory 
proceeding, and which in many cases is reprehengible, yet, as 
it springs out of the original debt which is the substratum of 
the whole, the certificate which discharges the bankrupt from 
the original debt, also discharges him from the costs of prose- 
cuting the writ of error. In the present case, the-scire facias 
was sued out by the plaintiff to enable him to reap the fruits 
of his judgment; it was a step to lead to execution for his 
original demand, and the defendant being discharged as to the 
original judgment, we think that all the means that conduce 
to e 
included in, the original demand, 75 | 
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